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The Parliament met at 9.30 a.m.,
MR. SPEAKER
[THE HON. MAHINDA YAPA ABEYWARDANA]
in the Chair.

Bedem

S WlailiL)d 6T
ANNOUNCEMENTS

DR WE ¢OB OB D (BoerIDD) BB
emg@un: egdwlmiened Boenw

Car@umiwgd) sufl (SlHdsLo) FL L cpsvid: 2w

B FloeTms Sl
VALUE ADDED TAX (AMENDMENT) BILL: DETERMINATION
OF THE SUPREME COURT

@O0 QIBNBHD S

(orenTLll@ FUTHTWST Hjauider)

(The Hon. Speaker)

I wish to announce to Parliament that [ have received
the Determination of the Supreme Court in respect of the
Bill entitled "Value Added Tax (Amendment)", which
was challenged in the Supreme Court in terms of Article
121(1) of the Constitution.

On an overall consideration of the provisions of the
Bill, the Supreme Court is of the opinion that subject to
the following amendments being moved at the Committee
Stage of Parliament as proposed by the learned Deputy
Solicitor General, the Bill, as a whole, is not inconsistent
with the provisions of the Constitution:

(1) Clause 3
The Insertion of the following proviso in Section
10(1) - “Provided further, for the purposes of
paragraph  (vii), the requirement for the
registration shall raise from the date on which this
Amendment Act comes into operation.”

(it) Clause 4(1)
The reference to “September 30, 2022” to be
deleted and substituted with “November 30, 2022 .

(iii)Clause 4(2)
The reference to “October 1, 2022” to be deleted
and substituted with “December 1, 2022”.
I order that the Determination of the Supreme Court
be printed in the Official Report of today’s Proceedings of
the House.
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Determination of the Supreme Court:

IN THE SUPREME COURT OF THE DEMOCRATIC SOCIALIST REPUBLIC OF SRl LANKA

SC (SD) No. 62/2022

SC(SD) No. 63/2022

“VALUE ADDED TAX (AMENDMENT) BILL”

Petitioners: (1) Heiyanthuduwage Don Indika Ajith
Wijesinghe,
178/3, Mabima, Heiyanthuduwa.

(2) Brahmanage Premalal,
Chairman,
Condominium Developers Association of
Sri Lanka,
C/0, Ceylon Chamber of Commerce,
50, Nawam Mawatha, Colombo 2.

(3) Sellaperumage Pinsiri Fernando,
Secretary,
Condominium Developers Association of
Srilanka,
C/0, Ceylon Chamber of Commerce,
50, Nawam Mawatha, Colombo 2.

Counsel: Dr. K. Kanag-lsvaran, PC with Lakshmanan
Jeyakumar

Petitioner: M. Victor,
149/44, Graceland City,
Diwulapitiya Road,
Demanhandiya, Negombo.

Counsel: Dharshana Weraduwage with Dhanushi
Kalupahana and Ushani Atapattu

Respondent:  Attorney General

Counsel: Nirmalan Wigneswaran, Deputy Solicitor General with Shiloma David,

State Counsel

Chief Justice
Judge of the Supreme Court

BEFORE: Jayantha Jayasuriya, PC
S. Thurairaja, PC
Arjuna Obeyesekere Judge of the Supreme Court
The Court assembled for hearing at 10.00 a.m. on 26" October 2022.

A Bill titled, “Value Added Tax (Amendment) Bill” [the Bill] was published as a
Supplement to Part Il of the Gazette of 23" September 2022, issued on 27t" September
2022. It was presented in Parliament by the Hon. Prime Minister and Minister of Public
Administration, Home Affairs, Provincial Councils and Local Government, and was
placed on the Order paper of Parliament on 18" October 2022.

Articles 120, 121 and 123 of the Constitution

Article 120 of the Constitution provides that, “The Supreme Court shall have sole and
exclusive jurisdiction to determine any question as to whether any Bill or any provision

thereof is inconsistent with the Constitution.”
Article 121(1) goes on to state that:

“The jurisdiction of the Supreme Court to ordinarily determine any such question
as aforesaid may be invoked by the President by a written reference addressed to
the Chief Justice, or by any citizen by a petition in writing addressed to the
Supreme Court. Such reference shall be made, or such petition shall be filed,
within one week of the Bill being placed on the Order Paper of the Parliament and
a copy thereof shall at the same time be delivered to the Speaker ...”

In terms of Article 123(1), “The determination of the Supreme Court shall be
accompanied by the reasons therefor and shall state whether the Bill or any provision
thereof is inconsistent with the Constitution and if so, which provision or provisions of

the Constitution.”

Where a primary determination is made as provided in Article 123(1) that the bill or
any provision thereof is inconsistent with the Constitution, the consequential

determinations that the Court is required to make are specified in Article 123(2).
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Four Petitioners have accordingly invoked the jurisdiction of this Court in terms of
Article 121(1) by filing the above numbered petitions in the Registry of the Supreme
Court on 21* and 25" October 2022. Upon receipt of the said petitions, the Registrar
of this Court issued notice on the Hon. Attorney General as required by Article 134(1)

of the Constitution.

The Bill

The Bill comprises of five clauses including Clause 1 (short title) and Clause 5 (Sinhala
text to prevail in case of inconsistency). According to the Statement of Legal Effect, the

purpose of the amendments proposed in Clauses 2, 3 and 4 are as follows:

(a) Clause 2 - Increase the rate of the Value Added Tax [VAT] specified in Section 2
of the Value Added Tax Act, No. 14 of 2002, as amended [the VAT Act] on the

value of goods or services supplied, or goods imported, in the following manner:
(i)  from 8% to 12% with effect from 1% June 2022 to 31 August 2022; and
(i) from 12% to 15% with effect from 1°* September 2022.

(b) Clause 3 — Decrease the threshold for registration specified in Section 10 of the
VAT Act from Rs. 300 million to Rs. 80 million per annum with effect from 1%
October 2022.

(c) Clause 4 — Remove the exemption from VAT specified in Part Il of the First
Schedule of the VAT Act on the supply of condominium residential

accommodation with effect from 1% October 2022.

While none of the Petitioners have any grievance over the provisions contained in
Clauses 2 and 3 of the Bill, they claim that Clause 4 is retrospective in application and
in any event, is violative of the Rule of Law, the Directive Principles of State Policy and
Articles 3, 4, 12 and 14(1)(h) of the Constitution, and hence needs to be approved by
the special majority of Parliament and by the People at a Referendum.

The learned Deputy Solicitor General submitted that:

(a) Clause 2 only seeks to confirm the VAT rate stipulated by way of Orders made
under Section 2A of the VAT Act, and hence, although the said rates have already
beenimplemented, the issue of retrospectivity does not arise in respect of Clause
2;

(b) An amendment will be moved at the Committee Stage of Parliament to the
second proviso to Section 10(1) by specifying that the fifteen day period provided
therein for a person to be registered for the purposes of Section 10 shall

commence only from the date of enactment of the Bill;

(c) The Bill was formulated on the basis that it would be enacted by Parliament by
1%t October 2022 and as such Clause 4(2) specified 1% October 2022 as the
effective date from which condominium residential accommodation will be liable
for VAT. However, due to the delay in presenting the Bill, he submitted that an
amendment will be moved at the Committee Stage of Parliament to amend
“September 30, 2022” referred to in Sub Clause (1) of Clause 4 to read as
“November 30, 2022” and “October 1, 2022” referred to in Sub Clause 2 of Clause
4 to read as “ December 1, 2022".

In these circumstances, the issue of retrospectivity arising from Clause 4 which had
been raised in the two petitions was not pursued by the Petitioners, and for that

reason, this Court shall refrain from making any determination on this issue.

Absence of a Minister of Finance

Mr. Dharshana Weraduwage, the learned Counsel for the Petitioner in SC (SD)
Application No. 63/2022, submitted at the outset that even though the Cabinet
Memorandum relating to the Bill has been presented to the Cabinet of Ministers by
the Minister of Finance, Economic Stabilization and National Policies, a Member of
Parliament is yet to be appointed to the said Cabinet Ministerial portfolio of Finance,

Economic Stabilization and National Policies, and for that reason:

(a) thereis no valid decision by the Cabinet of Ministers;

208Ee@xInd
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(b) there is non-compliance with the provisions of Article 152 of the Constitution,
Standing Order No. 133 and Paragraph 5(vi) of the “Guidelines on Submission of

Cabinet Memoranda/Notes.”

He therefore submitted that this Court cannot proceed to determine the
constitutionality of the Bill in terms of Articles 121 and 123 of the Constitution since
due process leading up to the presentation of the Bill in Parliament has not been

followed.

Article 78(2) provides that the passing of a Bill by Parliament shall be in accordance
with the provisions of the Constitution and the Standing Orders of Parliament. The
Guidelines referred to by Mr. Weraduwage are only an informal set of instructions in
the preparation of Cabinet Memoranda, and is outside the purview of Article 78(2). In
any event, the submission of Mr. Weraduwage that paragraph 5(vi), which specifies
that a Cabinet Memorandum shall be listed only once the observations of the Ministry
of Finance are obtained, has no application as the relevant Memoranda have been

submitted by the Minister of Finance.

The learned Deputy Solicitor General, whilst submitting that a Minister of Finance does
exist, submitted that in any event, the appointment of a Minister of Finance is within
the executive power of the President, and therefore forms no part of the legislative

process and is outside the jurisdiction conferred on this Court by Article 121.

Articles 44(1) and (2), as it stood prior to the 215 Amendment to the Constitution, and
re-produced below, are relevant in considering whether a Minister of Finance did exist

at the time the Cabinet of Ministers considered the Bill.

Article 44(1)

“The President shall, from time to time, in consultation with the Prime Minister, where

he considers such consultation to be necessary —

(a) determine the number of Ministers of the Cabinet of Ministers and the Ministries

and the assignment of subjects and functions to such Ministers; and

(b) appoint from among the Members of Parliament, Ministers to be in charge of the

Ministries so determined.”

Article 44(2)

“ The President may assign to himself any subject or function and shall remain in
charge of any subject or function not assigned to any Minister under the provisions
of paragraph (1) of this Article or the provisions of paragraph (1) of Article 45 and may
for that purpose determine the number of Ministries to be in his charge, and
accordingly, any reference in the Constitution or any written law to the Minister to
whom such subject or function is assigned, shall be read and construed as a reference

to the President” [emphasis added].

The cumulative effect of Article 44(1) and (2) is that (a) while the President may assign
any subject or function to himself, (b) the President shall remain in charge of any
subjects or functions not assigned to any Minister. Thus, Article 44(2) makes it clear
that the President can hold a ministerial portfolio in one of the two ways specified

therein.

By a notification published in Gazette Extraordinary No. 2289/43 dated 22" July 2022,
the President, acting in terms of Article 44(1)(a) of the Constitution, had determined
the number of Ministers of the Cabinet of Ministers and the Ministries and the
assignment of subjects and functions, and Departments, Public Corporations and
Statutory Institutions to the said Ministries. The said notification stipulated further
that:

“All such subjects and functions and Departments, Public Corporations and
Statutory Institutions that are not specifically assigned to any Minister will

continue to remain in my charge as the President.”

The Schedule annexed to the said notification includes the Ministry of Finance,
Economic Stabilisation and National Policies, which has been vested, inter alia, with
the duty of “Formulation, implementation, monitoring and evaluation of policies,

programmes and projects, in relation to the subjects of Finance, Economic Stabilization
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and Taxation.” It is observed that the VAT Act is one of the many laws that are to be
implemented by the Minister in charge of the said Ministry.

By a further notification published in Gazette Extraordinary No. 2290/17 dated 26"
July 2022, the President, acting in terms of Article 44(1)(b) of the Constitution, had
appointed twenty three Ministers and assigned to such Ministers the Ministries
mentioned against their names. The portfolio of Finance, Economic Stabilization and
National Policies has not been assigned to any Minister. When the aforementioned
notifications are considered together, it is clear that the President has retained to
himself the portfolio of Finance, Economic Stabilization and National Policies, as
permitted by Article 44(2) and the President therefore is the Minister of Finance.

In these circumstances, we are not in agreement with the submission of the learned

Counsel for the Petitioner that a Minister of Finance did not exist at the relevant time.

Compliance with Article 152 of the Constitution

Article 152 of the Constitution reads as follows:

“No Bill or motion, authorising the disposal of, or the imposition of charges upon,
the Consolidated Fund or other funds of the Republic, or the imposition of any tax
or the repeal, augmentation or reduction of any tax for the time being in force
shall be introduced in Parliament except by a Minister, and unless such Bill or
motion has been approved either by the Cabinet of Ministers or in such manner

as the Cabinet of Ministers may authorise.”

Standing Order No. 133 provides as follows:

“Parliament shall not proceed upon the consideration of any motion, Bill or
amendment thereto authorizing disposal or imposition of charges upon the
Consolidated Fund or other funds of the Republic or the imposition of any tax or
the repeal, augmentation or reduction of any tax for the time being in force unless
introduced by a Minister of the Cabinet of Ministers who shall, before making
such motion, introducing such Bill or moving such amendment, signify to
Parliament the approval of the Cabinet of Ministers to such motion, Bill or
amendment. An indication on the Order Paper of Parliament that “Cabinet
approval is signified” shall be deemed sufficient in compliance to this
requirement” [emphasis added].

In the Value Added Tax (Amendment) Bill [Decisions of the Supreme Court on

Parliamentary Bills (2016-2017), Vol. XIll, 57 at pages 59-60] this Court, having
considered the above two provisions, held as follows:

“The combined effect of Article 152 read with Standing Order 133 makes it
abundantly clear that prior to the presentation of a Bill in Parliament, it is
mandatory that:

(i) The approval of the Cabinet of Ministers on such Bill has to be obtained;

(ii) ~ When introducing, the Bill has to signify to Parliament the approval of the
Cabinet of Ministers; and

(iii) ~ The Bill has to be introduced to Parliament by a Minister.”

The learned Deputy Solicitor General submitted that:

(a) On 30" May 2022, the Cabinet of Ministers had approved the Cabinet
Memorandum dated 28" May 2022 submitted by the then Minister of Finance,
Economic Stabilisation and National Policies, seeking inter alia to increase the
VAT rate from 8% to 12%; decrease the VAT threshold from Rs. 300 million to Rs.
120 million per annum; and remove the exemption on condominium residential

accommodation;

(b) On 30™ August 2022, the Cabinet of Ministers had approved the Cabinet
Memorandum of the same date submitted by the Minister of Finance, Economic
Stabilisation and National Policies, seeking inter alia to implement the revision of
the VAT rate specified in the Interim Budget, 2022;

(c) On 12" September 2022, the Cabinet of Ministers had approved the Cabinet
Memorandum dated 5% September 2022 submitted by the Minister of Finance,
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Economic Stabilisation and National Policies, seeking inter alia to further lower
the VAT threshold from Rs. 120 million to Rs. 80 million per annum;

(d) On 22" September 2022, the Cabinet of Ministers had approved the Cabinet
Memorandum of the same date submitted by the Minister of Finance, Economic
Stabilisation and National Policies, and the draft Bill to amend the VAT Act that

was annexed to the said Memorandum.

Thus, it is clear that the Bill itself had been presented to the Cabinet of Ministers by
the Minister of Finance, Economic Stabilisation and National Policies, and that the
Cabinet of Ministers have approved the amendments that are now sought to be
effected by the Bill to the VAT Act, and the Bill itself.

Furthermore, (a) the Order Paper of Parliament for 18" October 2022, which has been
produced with both petitions, confirms that at the time the Bill was introduced to
Parliament, the fact that such Bill had been approved by the Cabinet of Ministers had
been signified to Parliament; (b) the Bill presented in Parliament contains an
endorsement that it has been presented by a Minister on 18" October 2022.

In the above circumstances, we are satisfied that the Bill complies with the provisions

of Article 152 of the Constitution.

Clause 4 of the Bill

We shall now consider the submissions of the learned Counsel for the Petitioners in
relation to Clause 4, which proposes to remove the exemption from VAT in the supply

of any condominium residential accommodation.

The 2" and 3™ Petitioners in SC (SD) Application No. 62/2022 are the Chairman and
Secretary, respectively, of the Condominium Developers Association of Sri Lanka. The
1% Petitioner in the said application and the Petitioner in SC (SD) Application No.
63/2022 are persons who had entered into agreements to purchase condominium

residential accommodation.

At the time the VAT Act was introduced in 2002, the supply, lease or rent of residential
accommodation was exempt from VAT in terms of item (xxiii) of the First Schedule to
the original VAT Act. The only exclusion was the supply of residential accommodation
by an enterprise that had entered into an agreement with the Board of Investment
and where the total cost of the project relating to such agreement was not less than
USD 10 million and the project related exclusively to the said supply, lease or rental.
Thus, a mixed development project was exempt from VAT. The provisions of the Value
Added Tax (Amendment) Act, No. 11 of 2015 extended VAT liability to mixed
development projects, by excluding projects that related exclusively or partially to
residential accommodation from the exception to the VAT exemption (Iitem (xi)
paragraph (b), Part Ii, Schedule 1).

The Value Added Tax (Amendment) Act, No. 20 of 2016 granted an exemption from
VAT only on the supply of residential accommodation after 1 November 2016. Lease
and rent of residential accommodation were therefore made subject to VAT. (/tem (xi)
paragraph (b), Part Il, Schedule I)

The Value Added Tax (Amendment) Act, No. 25 of 2018 limited the application of the
above position to the commencement date of the 2018 Act (16" August 2018). It then
proceeded to provide that from 1 April 2019 the following would apply:

(a) Lease or rent continued to be subject to VAT;

(b)  The supply of residential accommodation not relating to condominium housing

was exempt;

(c)  The supply of condominium housing in any projects where the cost of any single
housing unit in that project was not more than Rs. 15 million was exempt.

Therefore, the supply of condominium property where any single unit exceeded Rs. 15
million was liable to VAT. The said threshold was increased to Rs. 25 million by the
Value Added Tax (Amendment) Act, No. 19 of 2019 and was applicable until 1%
December 2019.

The 2018 Act appears to have inadvertently not made any provision for the period
commencing from 16 August 2018 to 1% April 2019. However, the 2019 Amendment

extended the application of the provisions introduced in 2016, until just prior to 1%
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April 2019. The 2019 Amendment also exempted the following categories of the
supply of residential accommodation:

(a) The sale of a condominium housing unit where a notarially executed agreement
to sell had been executed prior to the date of commencement of the 2019 Act
(31 October 2019);

(b) The sale of a condominium housing unit where a certificate of conformity had

been issued prior to the date of commencement of the 2019 Act.

In terms of the Value Added Tax (Amendment) Act, No. 9 of 2021, from 1% December
2019, the supply of all residential accommodation, other than lease or rent, has been
exempt from the payment of VAT. Thus, all supplies of condominium residential
accommodation regardless of the value of any unit in the project were exempt from
VAT.

It is therefore clear that while the supply of residential accommodation has
consistently been exempt from VAT, the legislature has from time to time thought it
fit to exempt from VAT, all or some categories of condominium residential

accommodation.

Clause 4 of the Bill (read together with the amendment that is proposed to be moved
at the Committee Stage of Parliament to Clause 4 with regard to the date) seeks to
remove the aforementioned exemption from VAT referred to in Part Il of the First
Schedule to the Act, relating to the supply of condominium residential accommodation
with effect from 1% December 2022. The result is that from 1*' December 2022 the
supply of condominium residential accommodation would no longer be exempt from
VAT. The supply of a condominium residential accommodation after 1°* December
2022 would therefore be liable for VAT.

The complaint of the Petitioners representing the Condominium Developers
Association is that the imposition of VAT would result in an increase in the cost of
condominium residential accommodation, thus affecting sales and an eventual
slowdown of the construction industry which employs a large majority of its workforce
from poor and marginalised segments of society. The complaint of those Petitioners
who had entered into agreements for the purchase of condominium residential
accommodation is that they entered into such agreements based on their financial
capacity in order to achieve their lifelong goal of owning a house, and that the effect
of Clause 4 would be to increase the cost of such accommodation, which additional
cost would be beyond their means. In essence, the complaint of all Petitioners is that

the removal of the said exemption is unfair and would affect them financially.

Date of Supply

Responding to the submission of Mr. Weraduwage that Clause 4 seeks to impose VAT
on the total purchase consideration that had been agreed with the developer even
though part of the agreed purchase consideration has already been made, the learned
Deputy Solicitor General submitted that in terms of Section 4(5) of the VAT Act, the
time of supply in an agreement which provides for periodical payments (other than a
hire purchase agreement) would be when the payment is due or when the payment is
received, whichever is earlier. He submitted further that this position is made clear by
the use of the words, “if such supply has taken place on or after December 1, 2022,” in
Clause 4(2) of the Bill and that accordingly, VAT shall be charged only on payments
made after 1% December 2022. Therefore, while any sums of money paid to a
developer in terms of a Sale and Purchase Agreement for the purchase of a
condominium unit prior to 1% December 2022 will not be liable for VAT, it is only
payments that fall due after 1% December 2022 that will be liable for VAT.

Article 14(1)(h)

Dr. K. Kanag-Isvaran, President’s Counsel, appearing for the Petitioners in SC (SD)
Application No. 62/2022 presented two arguments before us.

The first was that while the Universal Declaration of Human Rights recognises that,
“everyone has the right to own property alone as well as in association with others”, in
terms of Article 14(1)(h) of the Constitution, every citizen is entitled to choose his
residence within Sri Lanka. It was therefore sought to be argued that the imposition of
VAT affects the fundamental right guaranteed by Article 14(1)(h), and hence, Clause 4
requires to be passed by the special majority of Parliament. We are of the view that

while the imposition of VAT on the supply of condominium residential accommodation

is an issue that relates to the affordability on the part of a citizen to purchase such
accommodation, it certainly does not take away the right of a citizen to own property,
nor does it fetter or restrict in any manner the right of a citizen to choose his residence

within Sri Lanka.

Article 27 — Directive Principles of State Policy

The second argument of Dr. Kanag-lsvaran, PC was based on (a) Chapter VI of the
Constitution, titled ‘Directive Principles of State Policy and Fundamental Duties’
comprising of Articles 27 — 29, and (b) more particularly Articles 27(1) and 27(2)(c),

which are re-produced below:

Article 27(1

“The Directive Principles of State Policy herein contained shall guide Parliament, the
President and the Cabinet of Ministers in the enactment of laws and the governance

of Sri Lanka for the establishment of a just and free society” [emphasis added)].

Article 27(2)(c)

“The State is pledged to establish in Sri Lanka a Democratic Socialist Society, the

objectives of which include —

(c) the realisation by all citizens of an adequate standard of living for themselves
and their families, including adequate food, clothing and housing, the continuous
improvement of living conditions and the full enjoyment of leisure and social and

cultural opportunities;” [emphasis added]

In order to place in perspective the said submission, it is perhaps important to state
that in terms of Article 29, “The provisions of this Chapter do not confer or impose legal
rights or obligations and are not enforceable in any court or tribunal. No question of

inconsistency with such provisions shall be raised in any court or tribunal.”

While correctly conceding that the Directive Principles of State Policy are not
enforceable, Dr. Kanag-Isvaran, PC nonetheless submitted that this Court has held that
the Directive Principles of State Policy are the conscience of the Constitution and
provide important guidance and direction to the various organs of the State in the
enactment of laws. He submitted further that the Rule of Law requires the legislature
to be guided by the said Directive Principles of State Policy in the enactment of laws,
and the manner in which a financial burden has been imposed on the Petitioners by
this Bill is contrary to the Rule of Law and is therefore a violation of Articles 3 and 4 of

the Constitution.

Dr. Kanag-Isvaran, PC cited the judgment in Seneviratne and Another v University
Grants Commission and Another [(1978-79-80) 1 Sri LR 182] where Wanasundera, J
referring to the role played by the Directive Principles of State Policy stated as follows

at pages 214-215:

“In Kesavananda Bharati v. State of Kerala [AIR 1973 SC 1461] all the Judges
constituting the Bench had in one voice given the Directive Principles a place of
honour in the Constitution. The Directive Principles, they said, "constitute the
conscience of the Constitution." In State of Kerala v. Thomas, [AIR 1976 SC 490]

Fazal Ali, J., observed —

“In view of the principles adumbrated by this Court, it is clear that the Directive
Principles form the fundamental feature and the social conscience of the
Constitution and the Constitution enjoins upon the State to implement these
Directive Principles. The directives thus provide the policy, the guidelines and
the end of socio-economic freedom and Arts. 14 and 16 are the means to
implement the policy to achieve the ends sought to be promoted by the

nn

Directive Principles.

Justice Wanasundera went onto state as follows:

“It is a settled principle of construction that when construing a legal document
the whole of the document must be considered. Accordingly, all relevant
provisions of the Constitution must be given effect to when a constitutional
provision is under consideration and, when relevant; this must necessarily include
the Directive Principles. It has been said that the Directive Principles are in the
nature of an instrument of instructions which both the Legislature and executive

must respect and follow. The expressive language in the above citations is
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intended to emphasise the fact that these provisions are part and parcel of the
Constitution and that the courts must take due recognition of them and make

proper allowance for their operation and function.”

In Re Thirteenth Amendment to the Constitution Bill [Decisions of the Supreme Court
on Parliamentary Bills (1987) Vol. Ill 21] two important but contrasting observations

relating to the effect of the Directive Principles were made.

The first was by Sharvananda, CJ who delivered the opinion of the majority, who stated
[at page 35] that, “True the Principles of State Policy are not enforceable in a court of
law but that shortcoming does not detract from their value as projecting the aims and
aspirations of a democratic government.” Wanasundera, J delivering the minority
judgment stated [at page 57] that, “While the Indian Courts have leaned on these
principles to resolve matters of doubt, | do not think that they should have any
controlling effect on any provision of the Constitution. These Directive Principles are
really ethical or moral principles to guide the State. If any kind of legal importance is

to be given to them, this would make the constitution unworkable.”

More progressive views as to the role of the Directive Principles of State Policy have

been taken by this Court in later years.

In Haputhanthirige and Others v Attorney General [(2007) 1 Sri LR 101], Sarath Silva,
CJ held that:

“The limitation in Article 29 which states that the provisions of Chapter VI are not
justiciable would not in my view be a bar against the use of these provisions to
interpret other provisions of the Constitution. ... Hence the restriction added at
the end in Article 29 should not detract from the noble aspirations and objectives
contained in the Directive Principles of State Policy, lest they become as illusive

as a mirage in the desert.”

The above position was reiterated in Watte Gedara Wijebanda v Conservator General
of Forests and Others [(2009) 1 Sri LR 337 at 356] when this Court stated that,
“although the Directive Principles of State Policy are not specifically enforceable

against the State, they provide important guidance and direction to the various

organs of State in the enactment of laws and in carrying out the functions of good

governance.” [emphasis added]

In Kirahandi Yeshin Nanduja De Silva and Another v. Sumith Parakramawansha and
Others [SC (FR) Application No. 50/2015; SC minutes of 2"® August 2017], Priyantha

Jayawardena, PC, J observed as follows:

“The effect and the applicability of Directive Principles have been considered by
Justice S. Sharvananda in his book titled Fundamental Rights in Sri Lanka (A

Commentary) at page 55 where it states:

“Although [Directive] principles are expressly made unenforceable, that does
not affect their importance and relevance. They are as important as the
fundamental rights of an individual. They are relevant considerations in the
enactment of laws. They represent the aspirations of the people in Sri Lanka.
There is no disharmony between directive principles and the fundamental
rights as they complement each other in aiming at the same goal of bringing
about a social revolution and the establishment of a welfare state. These
principles are constitutionally binding on the State, even though they are not
enforceable but are only to be taken into account in determining the validity
of a law. Hence, to determine the ambit and dimension of fundamental rights
and what kind of restrictions that can be legitimately imposed on them by
law, the directive principles set out in Article 27 are relevant.” [emphasis
added]

It is clear that what has been laid down as the Directive Principles of State Policy are
noble and laudable objectives that shall guide the legislature and the executive not
only in the enactment of laws but also in the governance of the Country in order to
establish a just and free society. The Principles, although directory, are indeed the
conscience of the Constitution and would be instructive when they are used to
interpret other provisions of our Constitution, or to determine the ambit and
dimension of fundamental rights and what kinds of restrictions can legitimately be

imposed on them by law.

As pointed out by the learned Deputy Solicitor General, the use of the words, ‘all
citizens’ in Article 27(2)(c) makes it clear that it is a pledge that the State has made to
each and every citizen of this Country that its objective is to ensure an adequate
standard of living for all citizens and their families. This pledge is not directed at an
individual, a few of its citizens or to a class of persons but to all citizens. To claim that
in the enactment of laws, the State must give preference to one group of persons —in
this instance those who purchase condominium residential accommodation — over
and above the rights of the rest of the citizens, without any basis to grant such

preferential treatment, is not only unconstitutional but untenable.

Although it was submitted by Dr. Kanag-Isvaran, PC that the genesis of the Bill is
irrelevant, the wording of Article 27(2)(c) brings into focus the submission made by the
learned Deputy Solicitor General that the amendments to the VAT Act are being
brought in to generate the much needed revenue to overcome the present economic
circumstances faced by Sri Lanka, direct economic activity to the general welfare of
society and thereby improve the living conditions of all citizens. This position of the
learned Deputy Solicitor General needs no elaboration at this juncture, suffice to state
that as at 2021, (a) the revenue to GDP ratio is 8.7%; (b) the budget deficit is 12.2% of
the GDP; and (c) the debt to GDP ratio is at 104.6%.

The learned Deputy Solicitor General submitted that the fundamental truth is that the
primary source of revenue for the State is the money which people earn themselves.
He submitted further that in order to provide all citizens with an adequate standard of
living and continuously improve the living conditions of its People, as well as achieve
the other Principles set out in Article 27(2) and meet its expenditure, the State requires
money, which can be generated inter alia by borrowing the money of its people or by
resorting to foreign borrowing, by imposing taxes, charges, duties, levies, royalties
etc., or by charging the people more for the services provided by the State. The learned
Deputy Solicitor General therefore submitted that the Bill, while giving effect to the
Government’s overall taxation policy, is entirely consonant with the objective of the
State to provide an adequate standard of living for its people and establish a just
society, even though the proposed amendments in Clause 4 impose additional

financial burdens on a selected few.
Control of Parliament over Public Finance

We shall now consider if the imposition of a tax is contrary to the Rule of Law and is

therefore a violation of Articles 3 and 4 of the Constitution.

In terms of Article 148 of the Constitution, “Parliament shall have full control over
public finance. No tax, rate or any other levy shall be imposed by any local authority or
any other public authority, except by or under the authority of a law passed by

Parliament or of any existing law.”

That the expansion of the tax regime, including the policies and methodologies that
underpin such legislation is within the full control of Parliament has been emphasised

by this Court over the years in several determinations.

In the Inland Revenue (Amendment) Bill [SC (SD) Nos. 1-3/2021; at pages 6-7], it was
held that:

“It is an established principle that, in fiscal Legislation, the Legislature has the
greatest freedom of classification in imposing liability and granting
concessions, and such classifications in imposing liability or granting concessions
have not been held inconsistent with Article 12(1) of the Constitution.” [emphasis
added]

A similar view was expressed in the Inland Revenue (Amendment) Bill [Decisions of
the Supreme Court on Parliamentary Bills (2004-2006), Vol. VIII, 29 at page 31], where

this Court stated as follows:

“It is clear from the observations made consistently by the Constitutional Court
and this Court that in revenue matters in making classifications for the purpose
of granting concessions or imposing liability there is a wide discretion. These
measures are taken not only to raise resources necessary for the State but also to
direct economic activity projected to the general welfare of society. Such
measures would be considered as inconsistent with Article 12 of the
Constitution only if they are manifestly unreasonable or discriminatory ...”

[emphasis added].
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In the Valued Added Tax (Amendment) Bill [Decisions of the Supreme Court on
Parliamentary Bills (2016-2017), Vol. XIll, 76 at pages 78-79], this Court, addressing an

amendment that sought to remove an exemption which was previously afforded to

“healthcare services provided by medical institutions or professionally qualified

persons,” stated as follows:

“As we observed, in taxation matters, it is well established that the legislature
has the greatest freedom in classification. The State has a wide discretion in
selecting the persons, or objects it will tax and a Statute is not open to attack on
the ground that it taxes some persons or objects and not others. The law
undoubtedly is that the sovereign power of taxation is absolute, that it could
be exercised up to any limit, that the determination of that limit is for the
legislature and not for the Courts. Legislative measures which Parliament
intends to introduce in the exercise of its legislative power to pass tax statutes,
could be considered as being in violation of Article 12 of the Constitution only
where such measures are manifestly unreasonable or manifestly discriminatory.
Other than in such strictly limited circumstances, it is no part of the function of a
court to inquire into the exercise of legislative power of taxation with regard to

the amount or persons or property on which a tax is imposed” [emphasis added].

In the Special Goods and Services Tax Bill [SC (SD) Application Nos. 1-9/2022; at pages
9-10] it was held that:

“It is important that this Court places on record its view that (a) formulation of

policy is very much the prerogative of the Executive and the Legislature, (b) it

appears that the declared purposes for which the Bill is sought to be enacted

(explained to this Court by the learned DSG) is very much in national and public

interests, (c) it is within the exclusive domain of the legislative power of

Parliament to convert policies into legislation, and (d) it is not the intention of this

Court nor does it possess the jurisdiction to approve, critique or quash policies

adopted by the Executive and the Legislature or comment regarding their

appropriateness in comparison with what the Court believes to be in national and

public interests.

Following on with the comment made by the Supreme Court in the Nation
Building Tax (Amendment) Bill [SC (SD) 34/2016], it is necessary for this Court to
observe that this Court is devoid of jurisdiction to comment on the prudence or
otherwise of a particular policy formulated by the Executive and sought to be

converted into legislation by the enactment of a law by Parliament.”

The caution that should be exercised when considering fiscal legislation was discussed
in the Surcharge Tax Bill [SC (SD) Application Nos. 19-21/2022, 23-29/2022], where
this Court cited the following passage from the opinion of the Supreme Court of the
United States of America in San Antonio Independent School District v Rodriguez
[(1973) 411 US 1 at page 41]:

“"No scheme of taxation, whether the tax is imposed on property, income, or
purchases of goods and services, has yet been devised which is free of all
discriminatory impact. In such a complex arena in which no perfect alternatives
exist, the Court does well not to impose too rigorous standard of scrutiny lest all
local fiscal schemes become subjects of criticism under the Equal Protection

Clause.”

The position therefore is clear. This Court has consistently taken the view that the
latitude given to the legislature to impose taxes is wide and that any decision to tax or
exclude from tax any person/s would not give rise to an issue of constitutionality,
except where the Bill transgresses the fundamental principles of equality without a
rational nexus to the objective of the law or where such amendments are manifestly

unreasonable or manifestly discriminatory.

Dr. Kanag-lsvaran, PC strenuously urged this Court, being the watchful guardian of the
Constitution, and of the fundamental rights of the People to adopt a more pragmatic
approach when examining the Bill and to consider Clause 4 in the context of the
hardships that would be faced by the Petitioners if the exemption is removed as
proposed by Clause 4. He went one step further by proposing that this Court impose
the threshold over which condominium residential accommodation would be liable for
VAT, similar to what was done by the legislature in 2018 and 2019 through the

Amendment Acts.

208Ee@xInd
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In support of his submission, Dr. Kanag-Isvaran, PC referred us to the judgment of this
Court in Seneviratne and another v University Grants Commission [supra; at page
215] where Wanasundera, J cited with approval the following passage relied on by
counsel for the respondent from the main judgment in Pathumma v. State of Kerala

[AIR 1987 SC 771] which four Judges concurred with:

“Courts interpret the constitutional provisions against the social setting of the
country so as to show a complete consciousness and deep awareness of the
growing requirements of the society, the increasing needs of the nation, the
burning problems of the day and the complex issues facing the people which the
legislature in its wisdom, through beneficial legislation, seeks to solve. The
judicial approach should be dynamic rather than static, pragmatic and not
pedantic, and elastic rather than rigid. It must take into consideration the
changing trends of economic thought, the temper of the times and the living
aspirations and feelings of the people.””

The judgment in Pathuamma, however, continued to state in the very next sentence
that:

“This Court while acting as a sentinel on the qui vive to protect fundamental rights
guaranteed to the citizens of the country must try to strike a just balance between
the fundamental rights and the larger and broader interests of society, so that
when such a right clashes with the larger interest of the country, it must yield to

the latter.”

While the Petitioners concede that the Country is facing an economic crisis of
proportions hitherto not seen, the policy of the State in introducing the Bill, as well as
several other revenue-raising legislation with a view to stabilising the economy, have
been carefully set out in the aforementioned Cabinet Memoranda dated 28" May
2022, 30t August 2022 and 5% September 2022. While those who built individual
residential accommodation and were therefore outside the exemption were liable for
the payment of VAT on the goods purchased as well as on services provided, the
conferring of an exemption from VAT on the supply of condominium residential
accommodation resulted in preferential treatment being meted out to the latter.

Whether the conferment of such an exemption was in accordance with sound
economic policy is not a matter that falls within the jurisdiction of this Court in terms
of Article 121. What is clear however is that the conferring of an exemption was within
the power of the legislature and its control over fiscal matters. Similarly, the proposed
removal of the aforementioned exemption is also within the power of the legislature

as contemplated by Article 148.

In the above circumstances, we are of the opinion that the removal of the
aforementioned exemption in terms of Clause 4 is a measure that is being taken to
raise resources necessary for the State and to direct economic activity projected to the
general welfare of society and in the greater interests of the citizens of this Country. It
neither transgresses the fundamental principles of equality nor is it manifestly
unreasonable or manifestly discriminatory. Hence, we are of the opinion that the Bill

is not inconsistent with the provisions of Articles 3, 4 and 12 of the Constitution.

Before we conclude, we must state that the wide latitude given to the legislature to
impose taxes on the recommendation of the executive brings with it a whole host of
responsibilities and duties, both for the legislature and for the executive. The
legislature, entrusted with the responsibility of being in full control over public finance
must demand that the executive rationalise to its satisfaction the necessity for a
particular tax and the manner in which the monies raised by such tax would be
expended. The executive on the other hand must, inter alia, act with great
responsibility, manage all resources frugally and without wastage, and ensure that the
monies generated by taxation are used to direct economic activity in such a manner
that would benefit all citizens of this country. In this context, a greater responsibility
lies on executive and administrative institutions to act in accordance with their
mandate in the performance of their duties. This Court shall continue to exercise its
Constitutional role as the sentinel on the qui vive over executive and administrative

action.

Summary of the Determination

We are of the opinion that subject to the following amendments being moved at the
Committee Stage of Parliament as proposed by the learned Deputy Solicitor General,
the Bill as a whole is not inconsistent with the provisions of the Constitution:
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Clause 3

The insertion of the following proviso after the second proviso in Section 10(1) —
“provided further, for the purposes of paragraph (vii), the requirement for the
registration shall arise from the date on which this (Amendment) Act comes into

operation.”
Clause 4(1)

The reference to “September 30, 2022” to be deleted and substituted with “November
30, 2022”.

Clause 4(2)

The reference to “October 1, 2022” to be deleted and substituted with “December 1,
2022".

We place on record our appreciation of the assistance given by the learned Deputy
Solicitor General who represented the Hon. Attorney-General, the learned President’s

Counsel and the learned Counsel who appeared for the Petitioners.

JAYANTHA JAYASURIYA, PC
CHIEF JUSTICE

S. THURAIRAIJA, PC, J
JUDGE OF THE SUPREME COURT

ARJUNA OBEYESEKERE, J
JUDGE OF THE SUPREME COURT
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Hon. Speaker, I present the Report of the Ministerial
Consultative Committee on Justice, Prisons Affairs and
Constitutional Reforms on the Code of Criminal Proce-
dure Act, No. 15 of 1979 (Amendment) Bill, which was
referred to the Committee.
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Hon. Speaker, I present the Report of the Ministerial
Consultative Committee on Justice, Prisons Affairs and
Constitutional Reforms on -

e Poisons, Opium and Dangerous Drugs (Amendment)
Bill; and

e Kandyan Marriage and Divorce (Amendment)
Bill,

which were referred to the Committee.
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asked the Minister of Public Security:
(a) Ishe aware that -

(i) houses belonging to the “Ranajayapura”
housing scheme are used to run the Ipaloga-
ma Police Station in the Anuradhapura Dis-
trict as there is no permanent building to
house that police station;

(i) 33 Grama Niladhari Divisions fall under the
purview of the above-mentioned police
station; and

(iii)  the official vehicle that has been provided to
that police station is not in a running condi-
tion?

(b)  Will he inform this House -

(i) whether steps have been taken to construct a
permanent building for that police station;

(i)  whether steps would be taken to provide a
new official vehicle for the use of that po-
lice station; and

(iii)  if so, the date on which it would be done?
(¢) Ifnot, why?
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asked the Minister of Education:

(a)  Will he inform this House-
(1) the number of National Schools in the Gam-
paha District;
(ii)  the names of those schools;

(iii)) the number of schools that were converted
into National Schools under “Vistas for
Prosperity and Splendour” programme; and

(iv)  the names of those schools?

(b)  Will he also inform this House -

(1) the methodology followed in selecting the
schools mentioned in (a) (iv) above; and

(ii) the facilities provided to the schools that
were converted into National Schools?

(¢) Ifnot, why?
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asked the Minister of Water Supply:

(a)  Will he inform this House -

(i) the number of families residing within the
Pahatha Hewaheta Divisional Secretary's
Division in the Kandy District, who have
pipe-borne drinking water facilities; and

(if) the measures that are to be taken to solve
the drinking water problem prevailing with-
in the Divisional Secretary's Division con-
cerned?

(b)  Ifnot, why?
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asked the Minister of Education:

(a) Is he aware that A/Maithripala Senanayaka Central
College in Medawachchiya is faced with a mas-
sive deterioration at present?

(b) If so, will he inform this House of the steps to be
taken to prevent that deterioration?

(¢) Ifnot, why?
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tion established in Sri Lanka at present;

(if)  the names of the aforesaid Colleges;
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National Colleges of Education, in relation
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asked the Minister of Agriculture:
(a)  Will he inform this House -

(1) the acreage of paddy fields in which paddy
farming is conducted and the number of
families engaged in paddy farming in Sri
Lanka at present, separately;

(i) the number of families who departed from
paddy farming from the year 2015 to the
year 2019; and

(iii)  the amount that was spent for granting ferti-
lizer subsidy to paddy farmers during that
period?

(b) Will he also inform this House, separately-

(1) quantities of fertilizer that were needed in
the year 2020 in respect of each crop; and

(i) amount of money that was spent on import-
ing chemical fertilizers and the quantity of
fertilizer that was imported in the year
2020?

(¢) Ifnot, why?
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(@) @srCmed, ersir?

asked the Minister of Public Security:
(@) Is he aware that -

(1) on 12.11.1989 the then Government
arrested Mr. Rohana Wijeweera, ex-leader
of the Janatha Vimukthi Peramuna, and
published that fact in the media; and

(i)) Mr.Rohana Wijeweera died on 13.11.1989?

(b)  Will he inform this House -

(1) whether Mr. Rohana Wijeweera’s death is a
natural one;

(ii) or else, whether it is an assassination;

(i) if the death is an assassination, whether
there is a verdict given by a court of law in
Sri Lanka; and

(iv)  whether a member or a leader of the Janatha
Vimukthi Peramuna has taken steps to insti-
tute legal action regarding the death?

(¢) Ifnot, why?
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(The Hon. (Dr.) Susil Premajayantha, Attorney-at-Law -

Minister of Education and the Leader of the House of Parlia-
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Order, please! The Hon. Deputy Speaker will now
take the Chair.
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Hon. Deputy Speaker, there has been no progress
made since COP 26 till we went for COP 27. In fact, the
target of limiting global warming to 1.5°C by 2050 was
being raised again even by some of the developed coun-
tries and many countries in the G20. The G20 countries
have not reduced their emissions at all. They have not, in
any way, contributed the US Dollar 100 billion that they
promised. We require US Dollar 350 billion a year, but
we have not even fulfilled that pledge. So, in that sense,
we went for COP 27 having a setback in the agreements
and the achievements made at COP 26.

When we looked at COP 27 arrangements, we found
that none of the developed countries or the G20 countries
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were there to have a serious conversation with others.
Some of the leaders who came, came only for the opening
day and though they were supposed to have made state-
ments, those statements were made not at the main con-
ference, but on the sidelines of various events that took
place. Then, they all left. Actually, on the second day, the
only senior leader we had from the European side was the
German Chancellor Olaf Scholz, who was there taking
part in the Global Shield initiative that they had initiated.
We must thank him for that. Of the G20 leaders, the main
position was taken by the President of South Africa, Cyril
Ramaphosa. In that background, I myself from Sri Lanka
and some of the other leaders had to condemn and criti-
cize the stand that had been taken by the G20 countries,
the G7 countries and the developed economies.

We cannot go on like this. There are serious issues
that the world faces. If you listen to the speech made by
the Secretary General of the UN, you would realize that in
the next 20 or 30 years, the situation will become more
serious. We listened to the Prime Minister of Pakistan.
We studied the situation, where the melting of the Hima-
layas has affected Pakistan. Not only them, but Nepal also
said that it is going to affect them too. Then, it is going to
affect India, where the Ganges runs through and in fact, it
is also going to affect Bangladesh because both the Gan-
ges and the Brahmaputra run through Bangladesh. It is
going to affect Myanmar because the Irrawaddy and Sal-
ween rivers run through Myanmar. Then, it is also going
to affect the Maldives; it will go under water. It is going
to affect us with part of our western coast going under
water. Even places like Kanyakumari at the tip of South
India will go under water. That is the threat that all of us
are facing, but there is no response on that by the major
countries.

So, we were discussing among ourselves that the only
way out is to go for COP28 and lock horns with the G20
countries on these issues. The target is to limit global
warming to 1.5°C by 2050. We have to lock horns with
them and take them on, which means we have to be ready
to discuss it with like-minded countries. I am sure both
the Minister of Foreign Affairs and the Minister of Envi-
ronment can do that. Most countries are waiting to do
that. So, Sri Lanka has to join them. We must, as far as
possible, support it and if necessary, on some occasions,
take the leadership on this issue.

The second matter is, food security. We have gone
through a problematic period. I must thank the countries
which helped us. We would not have a major issue with
regard to food security next year, hopefully. But in Afti-
ca, the situation is pretty bad: 20 to 30 million people will
be affected and there will be a large number of deaths in
the Horn of Africa. There is no aid or assistance and it
was also not discussed. In addition to that, some of them
cannot grow food; others cannot get fertilizer to grow
food because they do not have money. So, we have to
help them. The other matter is, most of them are affected
especially by debt. So, in my view, we should give assis-
tance to those countries which have serious problems of
food scarcity.

On the same terms, the IMF gave help to Ukraine.
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Ukraine is fighting a war with Russia. But, these peo-
ple are fighting the war of survival. So, we should ask the
West to give them the same support that was given to
Ukraine. These are major issues which should be part of
our foreign policy and our environment policy in the
coming years.

I was very happy when the Chief Opposition Whip
referred to Geneva. I think The right to live of this gener-
ation, the younger people who will be 40, 50 by 2050, and
the unborn, of whom we are talking, is the very basic
right. So, if you ignore the rights of the youth, the young-
er generation, and the unborn, that would be the worst
genocide which could happen. So, we hope, in time to
come, while they are addressing issues concerning Sri
Lanka, they will also be in a position to address this
whole issue, which I would call “genocide into genocide
into genocide”. So, we should raise that up.
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(The Hon. (Dr.) Wijeyadasa Rajapakshe, PC)
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O T ®esIess Dwnmo
(orenryfl@ wBerm &Gswresir)
(The Hon. Mano Ganesan)

& 09100 & 5HO® BO168 Bywr.

®C 6B E B ®8own Owm
(omevsrLyLil@ rewilev allédrwdnian)
(The Hon. Ranil Wickremesinghe)

Okay. I will tell you, both of you have a discussion
and come to me with the agreed figures. We are willing to
put more panels to start inquiring. That is the only way
we can address their issues. Next week, we will have a
discussion with the Members of Parliament from the
North on the procedure, and, Hon. Member, I will also
invite you.

O B50B8B BBee (g9D8x) Brswseoes Gosesfa Swmo
(oreryllg sorrdugd FULgsrentl (Heorpld) allmwsrev
rreRLsag)

(The Hon. (Dr.) Wijeyadasa Rajapakshe, PC)

Although he is not from the North.

@G 6B S 8n®&ew» Owm

(omevoryLil@ rewilev allédrvdnian)

(The Hon. Ranil Wickremesinghe)

He says that he represents the people of recent Sri
Lankan origin living in Vavuniya. There is a fair number
in that area settled by Mr. Sellasamy and now, he is tak-
ing leadership on behalf of them. So, we have to discuss
that problem and get it out of the way.

O O3 ®esIessy Dnmn
(oresrLyfl@ wBeorm &Genresir)
(The Hon. Mano Ganesan)

I am a Sri Lankan.

@G 6B S 88w Owm

(omevsrLyLil@ rewflev allédrvdnian)

(The Hon. Ranil Wickremesinghe)

Yes, you are a Sri Lankan. Otherwise? You had more
Sinhala votes, votes of three-wheeler drivers and all
those, than some of the Sinhala Members here.

I hope my good Friend, the Hon. G.G. Ponnambalam
from the All Ceylon Tamil Congress, will also join us to
settle this problem. Even if you go halfway, it would be a
big thing.

We are also having a development plan for the North.
I am getting an assessment done on the renewable energy
potential in the North and the possibility of producing
green hydrogen. If you produce green hydrogen on a
competitive basis, the whole economy of the North would
come up. So, we have to look into that because the bulk

of our renewable energy will be produced in areas from
Puttalam all the way down to Trincomalee. There are
other areas of development we are going to focus on. We
started development from Trincomalee down to the East
with tourism. So, there is a fair number of developments
we want to do. Apart from that, we want to settle that
issue. All of us are Sri Lankans. Therefore, let us all get
together and make it a point to settle that.

a8 2esImn vy, Sodvewrsi® aed 7508 Bewd
800w EDHEO 0® yi» eI, mYSO @® O
qBE ovsimy A W ¢80 PO ged ydm Im
Beserens 928wl wuim. dm ®osi HO8 ¢8 Sedvewsi®
DEIEBIE SR eDsTesT.

Sgwd, qed 0o CHEOE BBHEE OGS Bwy
ecun 8OITTVews] OO mCemes BemDr. HHHOD
NGO OudEG  weerddmw  ©wd®Om WS oo
03808, doernd ocm® Omn O @8 cwmd O
eBLDHO O8dED wealdnrw ©wddn megs Sewd&.
B8BOFOD eBRDO DL woorddms WO megs
Sewd&.

90 EDEI® WD wwd o5 BOTD. OO0 Hom
BR300 0@m» omd ydmew Bedmd. In ydmems
008, 20BN wy Dus NGRS O DR
DO, eedPH® DuOEG w1 BEE w@isewsy v ®OB
3o 50 mostes’. Im wuBm Iy B e So.
ee¥®¢ EEeOTRD &n yAeds mosTer’? den®
yheds OO O FONBARDO el osved
BHeei®s YH; dums 5060 SuFsed wwerdnw
DO, DOBNIDROO e Fed® wyewrdns 5P Dew®
D0 00 nBTecrNO® 9 @@ 0sIm edmd. I
WOsIesy oy 057, ®O B ecwn o’ & muwewmednd
@ceern OWM® DEI, WMOIBNWDRD BVAD WSO BE
Dnewrsy & sfd® 8¢ mSmdo. It is just a procedural event.

OC B50BB BBt (§9Dr8w) Biweass Gresfe Owmo

(wreiryflg sarrdlug) sl ssrent (Horplgl) elmwgren

TrspLIang)

(The Hon. (Dr.) Wijeyadasa Rajapakshe, PC)

O BNIBBROB, I® D O RPN ODLD
eeenddm el By em.

©6 OBE Dp@8ow Owmo

(omessrLyifl@ remilsv allsdlrwsnian)

(The Hon. Ranil Wickremesinghe)

g comd O @D OundEG wcenddmedsy
Bewn. En8 mog. 28 Oy Ja » 00 OB In»
@Woerdd®® WEd. S0, it is just a matter of proposing the
names to agree on. Therefore, let us have the names. I told
the Hon. Prime Minister also about that. Let us talk it over
with the Hon. Speaker and get three names proposed.
PO Y yE® W 00E Beawles’ dumweed wesdwd
288 o00m OxBOSw WY Bem OB, @8 B
BB »HO WOZD 5O, edND BNEO W B
Bodsiery dmm. @8 Bu weds 88 »e RIena,
DI 5O BBORE @@ ¢ ®®. Jev® HO wsizn »HO
BB o> T PyOOs). YLEEO OFemenrw o
AT yooss). LB dFewens IO & amd
oIz 5O BB »oTm. 00 Buslesd 0®» @O®O



2717 2022 e2%0®a8 10 2718

DO B, 05000 G 0mdesy ww BeEE® qud
o DO ooy, ¢8 S Wit E1ER8. & Bwo 0® O
DOYSD 9WOMO WO ©¢sIm B ©© ¥ 8Baeg
@¢BNeOBI® 9CE o B83)00.

00 & wdeOEm»BO w«dd 0 gdEd ErEew,
Bedvewsi® &ipusind §En  adfceE  ®EO®mC
grBende »§ O, ©® Indw Om wimdL BEo.
on8w BOD, ¢80 wwewlow ecmd BwEr. 9857 BBO
e @B OO S, @8O ¢z BedsTesy guIwid ww
Bme Om wmddh »S J ®mOEn ¢dws’ H»OTHE. dmrw
g0 BROed os wOeOEHewWs’ ©©d wimd GodH
WO B8. ¢i5¥ & »OGYn @d®@y» 3 Bedmryda. & o
Do @8 O »OEn HWo®m ®ImL. 88 CODE ecemsI®
Gy, 0 ®8 e eOmemO 0® WOYR &dwny
DO CYH B eCI® Vemed 0BRSS HOD
Y. OO 0® o 8wd O BOB wsTesy By Wr.

Bodsewsy Bumeed Hmy wdwemn® BODO @O
O DO BT BB OO 990 &rnBdsn edxo.
On® BOD, "e® Woien ¢Bier FHO, @8 Bdocwd
osiery oy B Yev® »HO qud GdR edxieny
IO e Fe® snertns ¢nd ¢80 eceniewsI®
°0m 8OO WOBID YOOI,

oG BB LS BBaFc Ovmo

(orenryll@ FLssrent] svgagiost &liflsTevsv)

(The Hon. Lakshman Kiriella, Attorney-at-Law)

©01 Bewdes »OnemROA, dINSed adede and
®® ©G BNIBBNSeOTT YEDHWH I W &BE.

OO0 E50JBBROB, BvuIHd YE1 G0y OF®
gves’ me G0u® 000 ¢w D10 WED EEed®IRDO
928es mOmD?. @@ume, Em Do

@G 6B S Sn®&ew» Owm

(omevsrLyLil@ rewflev allédrvdnian)

(The Hon. Ranil Wickremesinghe)

@edess 8 womddy ¢dwsy WO eI Ayeed IMF om0
s0md8. I 0® gddwedd 0w gdenm gomw JOOE
O WS WO VoY Sedvewrsy gm0 Bsme OBD
DO MO0, D 8y 95Iewd Bwsy CODE ee¢m Paris
Club dend ©@@i8mwsl ©20008. e @ealdm
eO5Y5) yoows. 01 AWewI® ®EBsT ©d O® BusIm®.

oG BB cBEOsT BBaFE ©vwmo
(orenrfl@ FLSsrent svgagiost HiflsTevsv)
(The Hon. Lakshman Kiriella, Attorney-at-Law)
It would be too late.

®©C 6B S B ®8ow Owmo

(orenr Ll remilsy allsdlrwdnian)

(The Hon. Ranil Wickremesinghe)

It would not be too late. We are working accordingly.
Easily, the Hon. (Dr.) Harsha de Silva can go and ask
them for that. He went and asked for that before he made
his statement here.

So, we will keep you informed if there is any develop-
ment. We have told you that they have given us targets;

those will not change. It is a four-year programme. We
have to go to the original rate of 14.5 per cent or 15 per
cent. We are looking into that. The Budget tries to accel-
erate it so that we can have a higher growth rate and cer-
tainly, more development and investments. So, we will
look at the targets the IMF has given and see how we can
increase revenue. That is what I want from this Budget.
Certainly, on the Agreement, we will keep you informed.

© BB cBEOsT BB8aySe @vwmo

(orevrfl@ FLULSgTemt] svgagLoeit #liflsTev6v)

(The Hon. Lakshman Kiriella, Attorney-at-Law)

If the IMF Agreement is tabled before the Budget, it
would be very helpful. Then, we will know where we are
heading.

©C 6B E dn®8ow Owm

(revrLfl@ rewfley allédrvdnian)

(The Hon. Ranil Wickremesinghe)

The IMF says, “Do not release it till we finish this
round of negotiations”. - [Interruption.] Do not worry. |
will not put anyone into trouble.

oG BB cBE0sY BBaySc @vwmo

(orevrfl@ FLULSgTemi] svgagLoet #lifsTev6v)

(The Hon. Lakshman Kiriella, Attorney-at-Law)

By that time, you can sign and seal the Agreement.

©0 OB E Dp@8ow dwmo

(oressryfl@ remflsv allsdrwdnian)

(The Hon. Ranil Wickremesinghe)

The Agreement has been signed and finished. We
must get the others to sign.

If there is a change, I will come back and tell you. But
so far, we do not know what China and India has to say. |
do not think -

o0 BB 8Os BBHEE ©vwm

(oressTfl@ FLLSgremtl ugagLoesr &lifsTsvsv)

(The Hon. Lakshman Kiriella, Attorney-at-Law)

The only thing is, when you were on this side, you
were always asking for the Agreements to be tabled.

©6 OB E Dp@8ow Owmo

(omessryifl@ remilsv allsalrwsnian)

(The Hon. Ranil Wickremesinghe)

I stand by that. But, there are three other parties we
have to discuss with and also the private creditors. There
was no intermediate stage. But, I can keep you all briefed.
There are targets; those targets would not change. So, you
can look at those and tell us your ideas.
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(The Hon. Deputy Speaker)
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(The Hon. Rauff Hakeem, Attorney-at-Law)

Hon. Deputy Speaker, the Hon. Minister of Justice,
Prison Affairs and Constitutional Reforms has proposed
many Amendments to the existing legislation to introduce
important reforms in a variety of areas and he explained
the details of what he proposes to do.

Before I move on to some of the substantive matters, I
would like to digress initially to point out about a contro-
versial issue that has arisen in the Sri Lanka Law College
with regard to the conduct of its examinations. That sub-
ject comes under the Hon. Minister and we have also
briefly discussed in the House a few days ago about the
new rule that had been promulgated by the Council of
Legal Education, asking the Tamil and the Sinhala medi-
um students, who follow lectures conducted at the Sri
Lanka Law College in English, to sit for examinations
and answer question papers too in English. This has cre-
ated a serious problem for students who are from the ver-
nacular language streams.

Sir, both Minister (Dr.) Wijeyadasa Rajapakshe, Pres-
ident’s Counsel, as well as Former Minister M. U. M. Ali
Sabry, President’s Counsel, are vernacular-educated,
prominent lawyers who have been given silk. I have also
been a former Minister of Justice. Out of my own experi-
ence, I can tell you that even when I entered the Sri
Lanka Law College, I opted to sit for some papers in the
Tamil language, my mother tongue, though I followed
lectures in English because I was more confident in my
mother tongue to sit for examinations. So, that opportuni-
ty should not be denied to the students who wish to sit for
papers in their mother tongue. On the pretext of this elit-
ist approach to impose English literacy on the legal fra-
ternity from their Law College days is a very futile exer-
cise because we must understand that people will have to,
over a period of time, develop their ability in English.
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That is what all of us did. Therefore, I would once again
plead with the Minister to reconsider that decision and
would also urge the Council of Legal Education - I hope
what we speak today will be conveyed to His Lordship
the Chief Justice as well, as the Chairman of the Council
of Legal Education - to consider that matter and give
some kind of relief to the students who wish to sit for
examination papers in their mother tongue since compre-
hending questions and answering papers in the mother
tongue is easier for some of those students who come
from rural areas. All of us are clear examples for that. My
Colleague, the Hon. Dilan Perera - he is the son of an
illustrious lawyer - too opted to sit for -

OO BEsT esedcr Dwmn

(orenTLfl@ 1georssr QuGryT)

(The Hon. Dilan Perera)

Even the present Principal of the Law College.
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(The Hon. Rauff Hakeem, Attorney-at-Law)

There you are! So, several such examples are there.
Therefore, once again, I plead that this matter be consid-
ered. Sir, I do not want to spend anymore time on that.

Then, I would like to refer to a news article that ap-
peared in “The Morning” newspaper of Wednesday, 09™
of November under the caption “SC rejects Muslim wom-
en’s bid to apply as Quazis”, which states, I quote:

"The Supreme Court (SC) yesterday (8) refused to grant leave
to proceed for two separate Fundamental Rights (FR) petitions filed
by a number of Muslim women challenging the Gazette dated 7
October, 2022, which called for applications only from Muslim
males to be considered for appointment as Quazis and as Members
of the Board of Quazis.”

What is most striking is this.

".. the petitioners had wanted the said Gazette Notification
amended to lift the ban imposed on females to apply. The court did
not provide any reason for the refusal."

Sir, that issue is a very contentious issue because the
Supreme Court, on several occasions after having heard
counselling support to grant leave, had refused leave
without assigning any reason. For instance, when it came
to the petitions on the Twentieth Amendment, a variety of
counsels appeared for several days and after having heard
all counsels, finally, the Supreme Court refused leave
without assigning reasons. This is a very funny situation. I
would like to urge that on such important matters, at least
a brief reasoning be given by the Court to justify why
leave is being refused, particularly when it comes to the
original jurisdiction conferred on the Supreme Court.
When I say original jurisdiction, that means, the jurisdic-
tion on Fundamental Rights as well as on Constitutional
matters, issues concerning the constitutionality of Bills
before this House. Those are matters of original jurisdic-
tion conferred on the Supreme Court. There, the litigants,
the applicants or the petitioners do not have a right to
appeal beyond that because the Supreme Court is the apex
court.
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Therefore, assigning reasons for the refusal to grant
leave is something that should be normally done, not on
all peremptory matters, but particularly on important mat-
ters, though it is within the powers of the Supreme Court
to refuse leave. Having heard counsels for days on, they
do not assign reasons.
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(The Hon. Rauff Hakeem, Attorney-at-Law)

Therefore, that is a very unsatisfactory situation and I
would like to urge that that matter be reconsidered.

Also, when it comes to Muslim personal laws, we
have asked the Hon. Minister of Justice to give us the so-
called Shabry Haleemdeen Report, which is still not
made public, so that we, Members of Parliament, can
examine it and ensure that all those reforms necessary for
Muslim personal laws are brought forthwith without
much delay. Then, we can have a closure to the contro-
versy that exists regarding certain reforms for Muslim
personal laws in this country.

Thank you.
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(The Hon. (Dr.) Wijeyadasa Rajapakshe, PC)

The Hon. Member raised several pertinent questions.
One is about the four detainees who had been pardoned
by His Excellency the President. In fact, there was a tech-
nical issue, Hon. Presiding Member. Some persons were
under appeal - they have been convicted and they have
appealed to the Supreme Court and were waiting until
their appeals were disposed of. It is not permitted under
the Constitution to grant pardon when an appeal is pend-
ing. But with all that, we have granted pardon subject to
the condition that they will withdraw the appeals.

The Hon. Charles Nirmalanathan brought to my notice
about the other two detainees.  Apparently when we
granted pardon, we did not know that in addition to the
jail sentence, there had been a direction by the Honoura-
ble Court that they should also go through a period of
rehabilitation, extending up to one year. Now, for that, I
was told, the Commissioner General of Prisons had
sought the opinion of the Hon. Attorney General, and we
will accelerate the process.

With regard to the land matter, in fact, I have already
constituted a committee, Chaired by the Secretary of my
Ministry, consisting of all the Secretaries of the relevant
Ministries and District Secretaries of all five Districts in
the Northern Province. They are going ahead with that.
Then, through the mobile services that we started, we
were able to cater to around 12,000 returnees from India,
who had issues with regard to the National Identity Cards,
passports and birth certificates. I think, at least 75 to 80
per cent of the problems have been sorted; but still there
are some pending issues and we are dealing with them.

As the Hon. Member pointed out, in fact I met a per-
son today, who wanted to go overseas for urgent medical
treatment. That person has paid the money for one day
service of the passport, but the date given was 27th of
December. So, what the Hon. Member raised is true; it is
a very valid point. In fact, in the morning also I spoke to
the Minister in charge of the subject and I was told that
there had been some shortage of passport books. Certain-
ly, we will attend to that on an urgent basis.

Thank you very much.
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You have five minutes, Hon. Member.

[2.49 p.m.]

O OwrIm ek vmo

(LomessTLO@ LWhS HFTHTILSE)

(The Hon. Mayantha Dissanayake)

Hon. Presiding Member, there is an old saying that
goes, “Do not throw the baby out with the bathwater.”
The Hon. Minister of Justice is present here. I think, our
system has failed. So, we are in a situation - I think we
are in a unique situation, Hon. Minister - where we can
actually think anew, think outside the box and bring in
laws and regulations that can actually make that "system
change" happen in this country. That is required. Hon.
Minister, I know you are trying very hard. We have had
several consultations with you in regard to the things that
you want to do in your Ministry. So, let me first wish you
well in those endeavours.

However, Sir, we are in a situation like - sgeds? 5©
D Gem Ded n¥Owsy. We are bankrupt. We are actual-
ly economically bankrupt and also we are now politically
and socially bankrupt. We have to fix this country. In
this time of adversity we have a good opportunity. If both
sides of the aisle can work together, we can actually fix
this country now and have a system in place that we can
be proud of and hand this country over to the next gener-
ation.

However, is this the system change that was promised
not so long ago? Look at the continuing scandals and
allegations that are taking place even in this bankrupt
state. Look at the coconut oil scandal that took place;
look at the sugar scandal that took place. We, actually, as
Samagi Jana Balawegaya and Samagi Tharuna Balawega-
ya, went to the Commission to Investigate Allegations of
Bribery or Corruption and made a complaint. It has been
two years now, but we still have not got any result as to
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what is happening with that investigation. There is noth-
ing that they have notified to any of us as to what is go-
ing on with that investigation.

Hon. Presiding Member, we say that we are one coun-
try with one system of law. However, sadly, we are like
two countries with many systems of law - one law for the
rich and the powerful and some other law for the poor and
downtrodden villager who lives in a remote place in Pol-
onnaruwa, Ampara or any other area. If a villager picks
up a coconut from a neighbour's compound, then the full
extent of the law will be extended to him; he will have to
face the full consequences of it. This is what we must
change in this country. If you look at the Easter Sunday
attack, Sir, we are still waiting for justice. The families
are waiting for justice; they are still crying at night won-
dering what happened. Hon. Minister, if we are to move
forward in this country, we need to solve these issues.
Ben® mOsTery NBHO® gud OO 9e8wkd WwsIm VWt
Bem 9% 5009005 o 0® gdedhed Bwsin @y,
I can understand the pain and the sufferings that those
families are undergoing and I can relate to that.

Sir, look at the laws that need to be put in place. For
example, we need laws in regard to contempt of court
incidents and we need an anti-corruption laws in this
country. In regard to Muslim divorce laws and Kandyan
divorce laws, we need to have new laws in place, so that
this country will have a unified system. But we are still
waiting for all that.

Look at the number of rape incidents happening. Hon.
Minister, a recent survey statistics on rape incidents re-
vealed that Sri Lanka has recorded the highest number of
rape cases in Asia. It is a very sad state. Again, look at the
sufferings of school children and sexual abuse of school
children. All in all, look at the plight of the school chil-
dren today.

Also there was a story about animal cruelty doing
rounds on Facebook, yesterday or the day before. The
Director of a certain hospital has ordered that all the dogs
be beaten and chased out. There was a dog that was about
to give birth and the pups that were born were stillborn.
There are several cases like this. We are supposed to be a
Buddhist country, but the number of cases regarding cru-
elty to animals are increasing. Therefore, we need to bring
in laws to that effect. I do not know why it is not happen-
ing.

Hon. Presiding Member, I will wind up by saying this.
We look at Singapore, Dubai and other countries in terms
of their development. They were able to develop because
they had stringent laws; they had one law for everybody.
When Singapore Airlines went on strike in 1980, Prime
Minister, Lee Kuan Yew said, “The rule of law will pre-
vail. If the pilots are going on with the strike and if they
are not working, I will use the full extent of the law and
sack them. I will take in a new set of pilots and continue
with the Singapore Airlines. I will not let Singapore Air-
lines be grounded nor let the country fall.”

2772

So, I think it is time, we need to bring in laws that can
actually be followed in this country, without using the
police to hammer the 4ragalaya or the boys that were in
the Aragalaya. 'We must use the police actually to en-
force law and order in this country.

Hon. Presiding Member, I know I have limited time,
but I’ll wind up by saying this. It is actually with a heavy
heart that I see this country struggling to move forward. I
look forward to seeing a change and hope that we can
change this system by bringing in the laws and regula-
tions that are required.

Thank you.
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(The Hon. Presiding Member)

Next, the Hon. G.G. Ponnambalam. You have 13
minutes.

Before he starts, will an Hon. Member propose the
Hon. Madhura Withanage to the Chair?
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(The Hon. (Dr.) Wijeyadasa Rajapakshe, PC)

Sir, I propose that the Hon. Madhura Withanage do
now take the Chair.
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Question put, and agreed to.
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Whereupon THE HON. IMRAN MAHAROOF left the Chair and
THE HON. MADHURA WITHANAGE took the Chair.
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[3.46 p.m.]
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(oressrfl@ of .ef. GluTsiTesTidLIGVLD)

(The Hon. G.G. Ponnambalam)

Hon. Presiding Member, I wish to restrict my com-
ments to the Amendments that have been proposed to the
Poisons, Opium and Dangerous Drugs Ordinance. Many
who have spoken and written about that Bill have primar-
ily concentrated on bail matters. I think the Hon. Minis-
ter, when he introduced this Bill in the morning, also stat-
ed that he would be moving some Amendments at the
Committee Stage assigning cases involving over five
grammes of drugs to the High Court and cases involving
over ten grammes, to the Court of Appeal, if I am not
mistaken.
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(The Hon. (Dr.) Wijeyadasa Rajapakshe, PC)

Cases involving up to ten grammes, to the High Court
and above ten grammes, to the Court of Appeal.

®6 8.8, 020 5350ERO ®vmo
(omevsrLLil@ of.ef. GlLTesTERTLDLIGVLD)
(The Hon. G.G. Ponnambalam)
Okay.

Sir, I do not want to take my time to speak about the
bail provisions, but I do want to say a few words with
regard to certain other provisions which, I think, are im-
portant and I expect the Government to take them quite
seriously. I make these comments, Sir, from a very partic-
ular perspective. Former Justice, the Hon. C.V. Wig-
neswaran, is here. We belong to two different parties; we
do not get on politically, but when it comes to the issue of
drugs in the North and the East and the way in which
drugs are being spread in the society, I think we all, the
TNA, the Hon. C.V. Wigneswaran, my party and I and
even some Tamil Members who belong to the Govern-
ment, maybe, not officially and openly, are in agreement
that the military’s involvement in this process just cannot
be denied. Unfortunately, the reality is that the military
has not come out of the counter-insurgency mode and
they continue to act on the basis of a counter-insurgency
strategy and as a result, they are the biggest peddlers of
drugs in the North and the East, particularly in Jaftna, 1
can tell you as a Member for the Jaffna Electoral District.
By extension, the police are also in it. So, I make these
comments from that specific angle. When we look at the
Amendments that have been introduced and when we
know that the military and the police are involved in this
whole exercise, then, we find that these Amendments, if I
may say so, Sir, are actually quite dangerous. So, it is in
that respect that I wish to make some comments.

The first matter I wish to bring to the notice of this
House is with regard to the provision that currently pre-
vails, which is, at present, the police can send drugs to the
Government Analyst’s Department for testing either di-
rectly or through court. Sending them through court is
something we have no qualms about, but sending them
directly by the police, I think, is something that, once
again, raises a lot of concern. I precisely look at it from
the very specific angle of the military's and the police's
involvement in the whole drug problem which prevails in
the North and the East and the Hon. Presiding Member
will understand as a lawyer that the chain of custody is
fundamental in this sort of cases. Also, we all know that
primarily because of tampering with evidence, cases fail.

So, in those circumstances, where there is so much of
corruption and black money involved, I think the proce-
dure of the police sending those productions or evidence
directly to the Government Analyst must, in some way, be
stopped. Court oversight , I think, has become very im-
portant particularly in the North and the East; the sooner
you bring it within court, the better it is for a fair proceed-
ing. This, Hon. Minister, must particularly be taken into
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account. When you consider 2020, if [ am not mistaken,
several members of the Police Narcotics Bureau were
found tampering with drug productions which had been
taken into custody and sent directly to the Government
Analyst, where they had taken some quantity of those and
resold it. If I am not mistaken, there are cases against
them. So, that is an important matter that I wish to flag.

Sir, in the case of Nagalingam Chettiyar Kandasamy
vs. the Hon. Attorney General, the Court of Appeal held
"In a case of this nature, the prosecution not only need to
prove the case beyond reasonable doubt but also ensure,
with cogent evidence, that the inward journey of the pro-
duction has not been disturbed at the all-material point."
Then, there is another case, Perera vs. the Hon. Attorney
General, in which the Court stated this: "It is a recognized
principle that in a case of this nature, the prosecution
must prove that the productions had been forwarded to
the Analyst from proper custody, without allowing room
for any suspicion that there had been no opportunity for
tampering or interfering with the production till they
reach the Analyst. Therefore, it is correct to state that the
most important journey is the inward journey because the
final Analyst report will depend on that”. So, that is the
extent to which the Court gives importance to the chain
of custody, to the non-tampering of such evidence. There-
fore, having court oversight, I think, will be fundamental
in the case of justice.

The other provision proposed is Section 77A(5),
which requires the judge to authorize the PNB or any
other person authorized by the judge to photograph the
evidence and then he can ask the evidence to be de-
stroyed. When you have this very high risk of tampering
of drugs produced to court and of judicial officers being
involved in these drugs cases, not having these evidence
protected and safeguarded until the very end of the trial
proceedings is another matter that you really need to re-
consider, Hon. Minister. I wish to flag those two matters
at the beginning.

Then, I wish to come to the main part of what I wish
to state. That is with regard to compulsory rehabilitation.
Proposed Section 86(1) states that persons will not be
prosecuted for offences under Section 52, possession and
consumption, Section 54, selling, supplying and procur-
ing, or paragraphs (b), (c) or (d) of subsection (1) of sec-
tion 54A, which deals with manufacturing and traffick-
ing, in the following circumstances: (a) where the quanti-
ty of drug is less than one gramme; (b) where such person
agrees to undergo treatment for de-addiction and rehabili-
tation and (c¢) where the Attorney-General has stayed
prosecution.

Sir, on the face of it, this provision seems progressive.
In effect, there is no choice because anyone would prefer
or opt to go through the so-called rehabilitation than to go
through prosecution. In fact, there is substantive evidence
that compulsory rehabilitation drives persons to relapse
and hence, it is counterproductive. I am saying it with
responsibility. So, under those circumstances, the notion
of compulsory rehabilitation, I think, has to be looked at
much more deeply.
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Then, there is another issue. These rehabilitation cen-
tres, at the moment, are found only in two places: Kanda-
kadu and Senapura. The Hon. Minister knows that there
are serious allegations of human rights violations in both
these centres and they are managed by the military, not by
experts. The UN Working Group on Arbitrary Detention
has, in fact, commented on this very negatively. As a
Member of Parliament who represents the North and the
East and who deals with the military in a very hostile
manner on a very regular basis, what I can say is the less
you have the military involved in matters they should not
be involved in, the better. This is entirely a civil matter
and it has nothing to do with the military. So, to have
them involved is really not good and from a North and
East point of view, we find it quite problematic.
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(The Hon. Presiding Member)
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(The Hon. G.G. Ponnambalam)
Sir, I have 13 minutes.

Then, Sir, proposed Section 86(2)(@) empowers the
police officer in charge to refer a person to a Government
Medical Officer - GMO - to determine the extent of drug
dependency. The GMO cannot determine the extent of
drug dependency. It is a psychiatrist, a psychologist or an
expert counsellor who can, if at all, do it. All that the
GMO can do is to carry out a test, if at all, to see whether
the person is under the influence of drugs, but not depend-
ency. So, there, you have someone who is going to certify
that a person is "dependent", not on a scientific basis, but
most probably on his own personal experience and his
prejudices. So, that again, I think, is something which
needs to be looked at.

Sir, the following Section, 86(2)(b), is quite frighten-
ing and it is most concerning because it bestows upon the
police the power to refer a person to a designated treat-
ment centre, if the GMO's report finds the person is drug
dependent.

So, the person who is going to certify that a person is
drug dependant actually does not have any expertise to do
so and if he does it, if the GMO in fact says that a person
is drug dependant, the police can directly send a person to
a rehabilitation centre without any court involvement. So,
in a place like the North and the East, where you have the
military and the police directly involved in the spread of
drugs, when the police have the power that has been given
under this Amendment, you can just imagine, Sir, the
disastrous consequences that the people will be put to.

I will conclude by just mentioning one more matter.
That is, the way in which proposed Section 87 deals with
children. With this Amendment, Sir - it might be seen
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somewhat progressive at the superficial level - you are
criminalizing children; this Section criminalizes children.
The involvement of a child, who is under 18 years, in acts
that are criminalized under this law will likely be due to
various socio-economic circumstances and there would
be several mitigating circumstances that will have to be
taken into account in punishing them. Yet, instead of ad-
dressing the root causes, enabling the children to rebuild
their lives, this provision criminalizes children, who
would have become involved in such acts due to poverty,
discrimination and marginalization.

Therefore, Sir, I think the Government should have a
deeper look at these specifically because - I am saying
this with responsibility - of the military’s and the police’s
involvement in the issues with regards to the spread of
drugs in the North and the East. These Amendments that
have been proposed might, in the overall context, be seen
as something that is required for the country because of
the drug menace that is increasing, but, actually, when the
police and the military are, in fact, accused of being in-
volved in it, when you look at it from that angle, I think
they are very dangerous and require a deeper look into
them.

Thank you, Sir.
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If the economic crimes fall under the category of crim-
inal offence, there is no problem. But as far as I know,
economic crimes have not been described in our law.
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Yes.
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So, I thought, sometimes the economic crimes can be
categorized under the civil sector as well. But, if you say,
“no” and it is definitely criminal, then, of course, people
will not misinterpret your Amendment.
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I can give a very clear assurance that if anybody is
convicted under economic crimes, he will not come with-
in the ambit of a civil prisoner.
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(The Hon. M.A. Sumanthiran)

Thank you, Hon. Deputy Speaker, for the time given
to speak on these very important Amendments that have
been presented today.

I wish to flag just two issues. One is with regard to an
Amendment in the Poisons, Opium and Dangerous Drugs
(Amendment) Bill. There is a concern that now, the bail
application has to be made to the Court of Appeal instead
of the High Court. That is a very serious issue. This is not
a question of making bail stringent. You are moving the -
[Interruption.] Yes, but whatever it is, it is a question of
access to justice. I am saying that because the Court of
Appeal sits only in Colombo, whereas now, with the Pro-
vincial High Courts, you can go to your provincial capital
- in lots of instances, High Courts sit in more than one
city or town in that province - and make an application.
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This is very important. This is not a question of being
lenient towards possession of dangerous drugs, but about
anybody, who is accused of this offence, being able to go
to court. Access to justice must not be denied. We know
of instances where, in framing people, various mishaps
take place. So, they must be able to approach court and
that must never be made difficult. It is only after the Thir-
teenth Amendment to the Constitution that the first ap-
peal, even on a district court matter, can be made to a
court in the province. Before that, even if the district
judge made a small mistake in the course of the proceed-
ings, they had to come to Colombo and make an applica-
tion. So, with devolution - we talk about Executive pow-
ers and the Legislative powers - with regard to the Judici-
ary, a salutary feature came in with people having access
to justice in that way, at least, in the first appeal. So, I
appeal to the Hon. Minister of Justice not to remove the
jurisdiction to grant bail in this way, concentrating it to
one central place in the whole country because that is
denial of justice to people and also it is against devolu-
tion.

The second matter that I want to flag is with regard to
the proposed Rules under the Prisons Ordinance. They are
totally out of order. Several rights that the prisoners have
enjoyed for more than 100 years are being taken away
and another novel concept is sought to be brought in. If
there is a concept that is against incarceration of people,
then I would support it because I think incarceration de-
humanizes people. There can be exceptions to violent
criminals et cetera, but ordinarily, as a punishment, to
incarcerate people, I think, is very regressive and that
whole thing must be changed. But here, there is no
change in that; punishment is still said to be incarceration.
But, there are categories of prisoners. What are the cate-
gories? Categories are, those who can afford to pay. You
are creating paying wards. I heard the Hon. Dilan Perera
also saying this. We cannot escape wondering whether
some in the government ranks are preparing places for
them in the prison. They know that they are going to
spend a lot of time in prison. So, they are creating luxuri-
ous apartments in prisons already so that when they go
there, they can live in comfort. It looks like that. So, this
goes against the fundamental principle that when you
mete out punishment, all citizens, particularly, the citi-
zens who are under the care and control of the State, must
be treated equally. Of course, the conditions in the prisons
are bad, but the answer is not to alleviate those hardships
for the few who can part with some money. That is
wrong; that is fundamentally wrong and no country
should ever do that. Therefore, I bring it to the notice of
the Hon. Minister that those Ordinances which create
these differences in class of prisoners must be abolished.

Thank you.
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Question put, and agreed to.
Bill accordingly read a Second time.
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Resolved:

"That the Bill be referred to a Committee of the whole Parliament."
- [The Hon. (Dr.) Wijeyadasa Rajapakshe]
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Considered in Committee.
[THE HON. DEPUTY SPEAKER in the Chair.]
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Clauses 1 to 35 ordered to stand part of the Bill.
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Schedule ordered to stand part of the Bill.
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Enacting Clause and Title ordered to stand part of the Bill.

Bill reported without Amendment..
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Question put, and agreed to.
Bill accordingly read the Third time, and passed.

3RO 838D (e80.0RIVD) B8
oYy

b B5s1mm (BhSHSI0) FLLcpsvid
JUDICATURE (AMENDMENT) BILL

@¢O2 90 BwsSe® Howlww Bwdm &
B TessTL_T1h 101D IFBTEIT L1606 UTHI B LILIL L F.
Order for Second Reading read.
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(The Hon. (Dr.) Wijeyadasa Rajapakshe, PC)
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Question put, and agreed to.

Bill accordingly read a Second time.
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Resolved:

"That the Bill be referred to a Committee of the whole Parliament.”
- [The Hon. (Dr.) Wijeyadasa Rajapakshe]

20020 e58000OEE es@m e GE.

[0 Bewdens Sz §@ts2250:6) S, |

Gupallsh Qygmuiiii’ L gj.

[1omsvsrriBlgy LATEls FLmBrwsi euidseir SenevsnLD eUBGGTTH6T.]
Considered in Committee.

[THE HON. DEPUTY SPEAKER in the Chair.]
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Clauses 1 to 5 ordered to stand part of the Bill.
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CLAUSE 6.- (Amendment of section 8 of the principal enactment)
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Amendment put, and agreed to.
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Clause 6, as amended, ordered to stand part of the Bill.
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Clauses 7 and 8 ordered to stand part of the Bill.
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CLAUSE 9.- (Replacement of Chapter V of the principal enactment)
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Amendment put, and agreed to.
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Clause 9, as amended, ordered to stand part of the Bill.
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Clause 10 ordered to stand part of the Bill.
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CLAUSE 11.- (Insertion of new Chapter VI in the principal enactment)
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Amendment put, and agreed to.
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Clause 11, as amended, ordered to stand part of the Bill.
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CLAUSE 12.- (Replacement of section 37 of the principal enactment)
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Amendments put, and agreed to.
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Clause 12, as amended, ordered to stand part of the Bill.
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Clause 13 ordered to stand part of the Bill.
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Amendment put, and agreed to.
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Clause 14, as amended, ordered to stand part of the Bill.
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Amendment put, and agreed to.
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Clause 15, as amended, ordered to stand part of the Bill.
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CLAUSE 16.- (Amendment of section 54 of the principal enactment)
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Amendment put, and agreed to.
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Clause 16, as amended, ordered to stand part of the Bill.
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Clauses 17 to 21 ordered to stand part of the Bill.
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Brought up, and read the First time.
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(The Hon. (Dr.) Wijeyadasa Rajapakshe, PC)
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Question put, and agreed to.
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Question, that the New Clauses be added to the Bill, put and agreed

to.
New Clauses ordered to stand part of the Bill.
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Enacting Clause and Title ordered to stand part of the Bill.

Bill reported with Amendments.
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Question put, and agreed to.

Bill, as amended, accordingly read the Third time, and passed.
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@¢O» 90 BwsSe® Howlww Bwdm &
B TessTL_T1h L0 IT)DIFBTEOT 51" L 606N UM FIGsBLILIL L F.

Order for Second Reading read.
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(The Hon. (Dr.) Wijeyadasa Rajapakshe, PC)
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Question put, and agreed to.
Bill accordingly read a Second time.
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Resolved:

"That the Bill be referred to a Committee of the whole Parliament.”
- [The Hon. (Dr.) Wijeyadasa Rajapakshe]
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Considered in Committee.
[THE HON. DEPUTY SPEAKER in the Chair.]
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Clauses 1 to 3 ordered to stand part of the Bill.
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Enacting Clause and Title ordered to stand part of the Bill.

Bill reported without Amendment.
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Question put, and agreed to.
Bill accordingly read the Third time, and passed.
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Order for Second Reading read.

OG B50888 BBt (G9Dr8i) it Grsesfe Owmo

(wrewryfl@ Ferrdlugd FUL Sarentl (soorpls)) allmuwgren

rrgguamy)
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Question put, and agreed to.

Bill accordingly read a Second time.
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Resolved:

"That the Bill be referred to a Committee of the whole Parliament.”
- [The Hon. (Dr.) Wijeyadasa Rajapakshe]
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Considered in Committee.

/THE HON. DEPUTY SPEAKER in the Chair.]
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Clauses 1 and 2 ordered to stand part of the Bill.
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Amendment put, and agreed to.
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Clause 3, as amended, ordered to stand part of the Bill.
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Clauses 4 and 5 ordered to stand part of the Bill.
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Enacting Clause and Title ordered to stand part of the Bill.

Bill reported with Amendments.
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Question put, and agreed to.

Bill, as amended, accordingly read the Third time, and passed.
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Order for Second Reading read.
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(The Hon. (Dr.) Wijeyadasa Rajapakshe, PC)

©0T Bewi®s »Oisnemn®A, "sms emg®un ¢’
@05 00 Bwdw gnw" & & ewddsn OB,

Ygama S8z 8, et @@z Sas.

sz emg®sm SO ¢Ed @¢d» O0 BHwdm G&.

aflsorr GG HLILIL (B), sTDmI% CIBmeTenLiLIL L gy.

GYBEVTLIG., FL L_EAPSVLD (Z)T6OTL_ITLD (LPOMUITI LOGIILIL L7111 1 .

Question put, and agreed to.
Bill accordingly read a Second time.
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Resolved:

"That the Bill be referred to a Committee of the whole Parliament."
- [The Hon. (Dr.) Wijeyadasa Rajapakshe]
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Considered in Committee.
[THE HON. DEPUTY SPEAKER in the Chair.]
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Clauses 1 to 11 ordered to stand part of the Bill.
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Enacting Clause and Title ordered to stand part of the Bill.

Bill reported without Amendment..

OC B50B8B BBt (G9Dr8w) it Grdesxfes Owmo

(wreryflg sarrdlug) sl ssrent (Horplgl) almwgren

rrgguamy)

(The Hon. (Dr.) Wijeyadasa Rajapakshe, PC)

©0T Bowi®s »Oisnemn®A, "ems emg®un ¢z’
B5IOB) 6 Bwdw gnw" 8 © ewd®nzn HSBo.

G S8z &Y, et @@z Sas.

sz emd@sm 30 emmed VO» OO Hwdr ©OO»
20 Gé.

aflearr GBI (B), TDmYs5CIBTeTarLILIL L dy.

GYBOTLIG., FL L EPSVLD APSTDTLOLPeOD B 11" B Blewm Geum
oL gy.

Question put, and agreed to.

Bill accordingly read the Third time, and passed.
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Order for Second Reading read.
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Question put, and agreed to.
Bill accordingly read a Second time.
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Resolved:

"That the Bill be referred to a Committee of the whole Parliament."
- [The Hon. (Dr.) Wijeyadasa Rajapakshe]
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Considered in Committee.

[THE HON. DEPUTY SPEAKER in the Chair.]
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Clause 1 ordered to stand part of the Bill.
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Amendment put, and agreed to.
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Clause 2, as amended, ordered to stand part of the Bill.
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CLAUSE 3. - (Amendment of section 77 4 of the principal enactment)
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Amendments put, and agreed to.

3 O OwrVfw, tseewnldmimicewnsy, sms ewmd®send
60832 ;SO BHIews Ggwl Hewlew »owm &.

Sgyd urssL FBEGSULIL L UTH FLL APVSHIOT  LIGSIMITE
B) 1555 CouenrBH)6loerrs;s 1 1_swemuil_ it 1 gj.

Clause 3, as amended, ordered to stand part of the Bill.
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Amendment put, and agreed to.
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Clause 4, as amended, ordered to stand part of the Bill.
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CLAUSE 5. - (Insertion of new sections 84, 85, 86 and 87 in the princi-
pal enactment)
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Amendments put, and agreed to.
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Clause 5, as amended, ordered to stand part of the Bill.
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Clauses 6 to 8 ordered to stand part of the Bill.
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Enacting Clause and Title ordered to stand part of the Bill.

Bill reported with Amendments.
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Question put, and agreed to.

Bill, as amended, accordingly read the Third time, and passed.
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CODE OF CRIMINAL PROCEDURE (AMENDMENT)
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Order for Second Reading read.
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Question put, and agreed to.

Bill accordingly read a Second time.
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Resolved:

"That the Bill be referred to a Committee of the whole Parliament."
- [The Hon. (Dr.) Wijeyadasa Rajapakshe]
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Considered in Committee.

[THE HON. DEPUTY SPEAKER in the Chair.]
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Clauses 1 to 5 ordered to stand part of the Bill.
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Enacting Clause and Title ordered to stand part of the Bill.

Bill reported without Amendment..
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Question put, and agreed to.

Bill accordingly read the Third time, and passed.
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Order for Second Reading read.
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Question put, and agreed to.

Bill accordingly read a Second time.

@2 80> ewles220 380 8®82 Ses.:
"vos emQ@um gbes ©8800xVn 0w @wdd
;08 gz 3. - [0 (@o©s8cs) SeSwsgoes Tresesztes @ewmaf

SBTOTAlGHLILIL 1 gy,
v

"FLL_@psVLh pEpLs LITTTEGLOGTIS &Apeyd&s Fr L L@wrs.” -
[wrsvryflg (sevrEls) allmwsren rrgusag]
Resolved:

"That the Bill be referred to a Committee of the whole Parliament."”
- [The Hon. (Dr.) Wijeyadasa Rajapakshe]
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Considered in Committee.

[THE HON. DEPUTY SPEAKER in the Chair.]
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CLAUSE 1. - (Short title and date of operation)
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Amendment put, and agreed to.
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Clause 1, as amended, ordered to stand part of the Bill.
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Clauses 2 to 31 ordered to stand part of the Bill.
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Enacting Clause and Title ordered to stand part of the Bill.

Bill reported with Amendments.
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Question put, and agreed to.

Bill, as amended, accordingly read the Third time, and passed.
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Order for Second Reading read.
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Question put, and agreed to.

Bill accordingly read a Second time.
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Resolved:

"That the Bill be referred to a Committee of the whole Parliament."
- [The Hon. (Dr.) Wijeyadasa Rajapakshe]
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Considered in Committee.

[THE HON. DEPUTY SPEAKER in the Chair.]
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Clauses 1 to 4 ordered to stand part of the Bill.
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Enacting Clause and Title ordered to stand part of the Bill.

Bill reported without Amendment.
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(The Hon. (Dr.) Wijeyadasa Rajapakshe, PC)
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Question put, and agreed to.

Bill accordingly read the Third time, and passed.
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And it being past 5.30 p.m, THE HON. DEPUTY SPEAKER
adjourned Parliament without Question put.

Parliament adjourned accordingly at 6.40 p.m until 9.30 a.m. on
Friday, 11th November, 2022.
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