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The Parliament met at 9.30 a.m.,

MR. SPEAKER [THE HON. MAHINDA YAPA
ABEYWARDANA] in the Chair.
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TWENTY SECOND AMENDMENT TO THE CONSTITUTION
BILL: DETERMINATION OF THE SUPREME COURT

@O0 QNGBS

(orenTLll@ FUTHTWST Hjeuider)

(The Hon. Speaker)

I wish to announce to Parliament that I have received
the Determination of the Supreme Court in respect of the
Bill entitled “Twenty Second Amendment to the
Constitution”, which was challenged in the Supreme
Court in terms of Article 121(1) of the Constitution.

On an overall consideration of the provisions of the
Bill, the Supreme Court has made the following
Determination:

L. The Supreme Court states that the Bill complies
with the provisions of Article 82(1) of the
Constitution and requires to be passed by the
special majority specified in Article 82(5) of the
Constitution.

2. Clause 2 of the Bill contains provisions
inconsistent with Article 3 read together with
Article 4(b) of the Constitution and as such, may
be enacted only by the special majority required by
Article 82(5) and upon being approved by the
people at a Referendum by virtue of Article 83.
However, the necessity for a Referendum shall
cease if the proposed Articles 41A(6) and 41B(4)
in Clause 2 are suitably amended to remove the
deeming provision set out therein.
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3. Clause 3 of the Bill contains provisions
inconsistent with Article 3 read together with
Atticle 4(b) of the Constitution and as such, may
be enacted only by the special majority required
by Article 82(5) and upon being approved by the
people at a Referendum by virtue of Article §3.

However, the necessity for a Referendum shall cease:

(a) if proposed Article 44(2), the proviso to
Article 44(3), Articles 45(1), 46(1), 47(3)
(a), 48(3) and 50 in Clause 3 are suitably
amended by deleting the reference to the
President acting on the advice of the Prime
Minister and replacing
instead with the President acting in
consultation with the Prime Minister;

(b) if the provisions of Article 47(2)(a) are
restored in the proposed Article 47(2) in
Clause 3.

I order that the Determination of the Supreme Court
be printed in the Official Report of today’s Proceedings
of the House.

egfdndmosmed Foesas :
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Determination of the Supreme Court:

IN THE SUPREME COURT OF THE DEMOCRATIC SOCIALIST REPUBLIC OF SRI LANKA
“TWENTY SECOND AMENDMENT TO THE CONSTITUTION"

SC(SD) No. 40/2022 Petitioner:  Lt. Col. (Retd.) Anil Sumedha Amarasekara,

Puselahena Estate, Kindelpitiya, Millewa.

Counsel: Manohara De Silva, PC with Harithriya
Kumarage and Kaveesha Gamage
SC(SD) No. 41/2022 Petitioner:  Nagananda Kodituwakku,
99, Subadrarama Road, Nugegoda.
Petitioner in person
SC (SD) No. 42/2022 Petitioner: R M W Tissa Bandara Ratnayake,
316, Weliyaya Road, Digana, Mahara.
Counsel: Nuwan Peiris
SC (SD) No. 43/2022 Petitioner:  H.S. Kumara,
298, Kottawa Road, Millewa.
Counsel: VK. Choksy, PC with D.S. Ratnayake and Minoli
Alexander
SC(SD) No. 44/2022 Petitioner:  Herath Dissanayake Jayantha Kulatunga,
203/10, Layards Broadway, Colombo 14.
Counsel: Saman Galappaththi
SC(SD) No. 45/2022 Petitioner:  Sandra Marakkalage Kushan Devinda,

109/57F, Weera Mawatha, Depanama,
Pannipitiya.
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Counsel: Saman Galappaththi
SC(SD) No. 46/2022 Petitioner:  Ballanthudawe Arachchige Nuwan Chamara
Indunil,
415/34, High Level Road, Gangodawila.
Counsel: Canishka Witharana with Savani Rajakaruna
SC(SD) No. 47/2022 Petitioner:  Gunadasa Suriyaarachchi Amarasekera,
31/14/C, 2™ Lane, Koswatte, Nawala.
Counsel: Canishka Witharana with H.M. Tillekeratne and
Savani Rajakaruna
SC (SD) No. 48/2022 Petitioner:  Bandulasena Dias Dahanayake,
42/11A, Sunshine Garden, Neelammahara,
Maharagama.
Counsel: Priyantha Deniyaya
SC (SD) No. 49/2022 Petitioner:  Ven. Mathara Ananda Sagara Thero,
Dharmashanthi Temple,
52, E.A. Cooray Mawatha, Colombo 6.
Counsel: Chrishmal ~ Warnasuriya ~ with  Kumudu

Hapuarachchi, Pramodya Thillekeratne and
Lakshman Fernando

Respondent:  Attorney General

Counsel: Sanjay Rajaratnam, PC, Attorney General with Nerin Pulle, PC, Additional
Solicitor General, Kanishka De Silva Balapatabendi, Deputy Solicitor
General, Shiloma David, State Counsel and Indumini Randeny, State
Counsel

BEFORE: Jayantha Jayasuriya, PC Chief Justice

Buwaneka Aluwihare, PC Judge of the Supreme Court

Arjuna Obeyesekere Judge of the Supreme Court
The Court assembled for hearings at 10.00 a.m. on 22" August 2022 and 23" August
2022.

A Bill in its long title referred to as “A Bill to amend the Constitution of the Democratic
Socialist Republic of Sri Lanka,” and in its short title referred to as the “Twenty Second
Amendment to the Constitution” [the Bill] was published as a Supplement in Part Il of the
Government Gazette of 29™" July 2022 and was presented in Parliament by the Hon.
Minister of Justice, Prison Affairs and Constitutional Reforms.

In terms of Article 82(1) of the Constitution, “No Bill for the amendment of any provision
of the Constitution shall be placed on the Order Paper of Parliament, unless the provision
to be repealed, altered or added, and consequential amendments, if any, are expressly
specified in the Bill and is described in the long title thereof as being an Act for the
amendment of the Constitution.” The Bill, being compliant with Article 82(1), was
accordingly placed on the Order Paper of Parliament on 10* August 2022.

Ten Petitioners have invoked the jurisdiction of this Court in terms of Article 121(1) of the
Constitution by filing the above-numbered petitions in the Registry of the Supreme Court
during the period of 15" August 2022 — 18" August 2022, praying inter alia that this Court:

(a) declare that the Bill in its entirety is in violation of Articles 2, 3, 4, 12(1), 12(2) and
83 of the Constitution; and

(b) determine that in addition to being passed with not less than two-thirds of the
whole number of Members of Parliament (including those not present) voting in its
favour [the special majority], the Bill must be approved by the People at a

Referendum.

Upon receipt of the said petitions, the Registrar of this Court issued notice on the Hon.
Attorney General as required by Article 134(1) of the Constitution.

208Ee®xsInd
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Jurisdiction of the Supreme Court

Article 82(5) of the Constitution provides that, “A Bill for the amendment of any provision
of the Constitution or for the repeal and replacement of the Constitution, shall become
law if the number of votes cast in favour thereof amounts to not less than two-thirds of
the whole number of Members (including those not present) and upon a certificate by the
President or the Speaker, as the case may be, being endorsed thereon in accordance with
the provisions of Article 80 or 79.”

Article 83 goes on to provide as follows:
“Notwithstanding anything to the contrary in the provisions of Article 82 -

(a) a Bill for the amendment or for the repeal and replacement of or which is
inconsistent with any of the provisions of Articles 1, 2, 3,6, 7, 8,9, 10 and 11 or
of this Article; and

(b) a Bill for the amendment or for the repeal and replacement of or which is
inconsistent with the provisions of paragraph (2) of Article 30 or of, paragraph
(2) of Article 62 which would extend the term of office of the President, or the

duration of Parliament, as the case may be to over six years,

shall become law if the number of votes cast in favour thereof amounts to not less
than two-thirds of the whole number of Members (including those not present), is
approved by the People at a Referendum and a certificate is endorsed thereon by the
President in accordance with Article 80.”

Article 120 stipulates that, “The Supreme Court shall have sole and exclusive jurisdiction
to determine any question as to whether any Bill or any provision thereof is inconsistent
with the Constitution.” The proviso to the said Article contains four paragraphs, of which
paragraph (a) is relevant to the petitions at hand, and reads as follows:

“Provided that -

(a) inthe case of a Bill described in its long title as being for the amendment of any
provision of the Constitution, or for the repeal and replacement of the
Constitution, the only question which the Supreme Court may determine is
whether such Bill requires approval by the People at a Referendum by virtue of
the provisions of Article 83;".

Hence, while the Bill shall be passed by the special majority of Parliament, the role of this
Court is limited to determining whether the Bill or any part thereof seeks to amend,
repeal, replace or is inconsistent with the provisions of Articles 1, 2,3, 6,7, 8, 9, 10, 11,
30(2), 62(2) or 83 of the Constitution. An affirmative determination by this Court would
mean that the Bill or the relevant part must, in addition to being passed by the special
majority of Parliament, be approved by the People at a Referendum.

Amendments to be moved at the Committee Stage

During the course of the hearing, the Hon. Attorney General informed this Court that he
has received instructions that the following amendments are proposed to be moved at

the Committee Stage of Parliament:

1) Clause 3 - the insertion of the following proviso to the proposed Article 43(3) -
“provided that notwithstanding the dissolution of the Cabinet of Ministers under the
provisions of the Constitution, the President shall continue in office.”;

2)  Article 111D(2) - the deletion of the words, “a Judge of a Court of First Instance”
and substituting thereof with the words, “a Magistrate or a District Judge”;

3)  Article 111M [interpretation of “Judicial Officer”] - the deletion of the words, “or of
the High Court”;

4)  Clause 27 - the insertion of the words “Provincial Councils” to the proposed Article
156H [interpretation of “government institution”].
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It is observed that the amendment proposed to Article 43(3) in Clause 3 is consequent to
the submissions of the learned President’s Counsel for the Petitioner in SC (SD)
Application No. 40/2022, and adds clarity.

The amendment to the proposed Article 156H results from a question posed by this Court.
It is observed that Article 156H would now ensure that the meaning of the words
“government institution” would have a broader ambit and as such would increase
transparency in procurement across institutions in which substantial public funds have
been invested or expended. The proposed clause includes companies registered under
the Companies Act, No. 7 of 2007, in which the government or public corporations hold
more than fifty per centum of the shares of that company. Naturally, subsidiaries of such
companies would also be caught up within the ambit of this clause, and as such there is
no necessity to make explicit reference to the subsidiaries of such companies. This
provision would ensure that the procurement process in respect of institutions where
substantial public funds are involved cannot avoid scrutiny through the mechanism of

creating a separate legal personality.

We observe that none of the aforementioned proposed amendments including the
proposed amendments sought to be introduced to Article 111D(2) and Article 111M are

inconsistent with any provision of the Constitution.

There is one further observation that this Court wishes to make. Although Article 45(3)
specifies that every Minister appointed under Article 45(1) of the Constitution shall be
responsible and answerable to the Cabinet of Ministers and to Parliament, the proposed
Article 45(4) in Clause 3 of the Bill has taken away the obligation of Ministers appointed
under the proposed Article 45(1) to be answerable to Parliament.

Provisions of the Bill

The Bill consists of thirty-one clauses including Clause 1 (short title), Clause 29
(transitional provisions) and Clause 31 (Sinhala text to prevail in case of an inconsistency).
Wherever the proposal is for the introduction of a complete Chapter, all proposed Articles
of such Chapter have been listed under one Clause.

The submissions of the majority of the learned Counsel appearing for the Petitioners
mainly relate to the provisions contained in Clauses 2, 3 and 18 of the Bill. The thrust of
their argument was that some of the amendments sought to be effected by the said
Clauses amount to an alienation or relinquishment of the executive power of the
President and therefore are in violation of the provisions of Article 4(b) read together with
Article 3, thus necessitating the said amendments to be passed by the special majority of

Parliament and approved by the People at a Referendum.

Sovereignty of the People and its exercise

Article 3 of the Constitution provides that, “In the Republic of Sri Lanka sovereignty is in
the People and is inalienable. Sovereignty includes the powers of government,

fundamental rights and the franchise.”

Article 4 sets out the manner in which the Sovereignty is to be exercised, and reads as

follows:

“The Sovereignty of the People shall be exercised and enjoyed in the following

manner:

(a) the legislative power of the People shall be exercised by Parliament, consisting
of elected representatives of the People and by the People at a Referendum;

(b) the executive power of the People, including the defence of Sri Lanka, shall be
exercised by the President of the Republic elected by the People;

(c) the judicial power of the People shall be exercised by Parliament through
courts, tribunals and institutions created and established, or recognized, by the
Constitution, or created and established by law, except in regard to matters
relating to the privilege and powers of Parliament and of its Members, wherein
the judicial power of the People may be exercised directly by Parliament

according to law;

2022 51851028 06
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(d) the fundamental rights which are by the Constitution declared and recognized
shall be respected, secured and advanced by all the organs of government and
shall not be abridged, restricted or denied, save in the manner and to the extent
hereinafter provided; and

(e) the franchise shall be exercisable at the election of the President of the Republic
and of the Members of Parliament and at every Referendum by every citizen
who has attained the age of eighteen years and who, being qualified to be an
elector as hereinafter provided, has his name entered in the register of

electors.”

In the Nineteenth Amendment to the Constitution Bill (2002) [Decisions of the Supreme
Court on Parliamentary Bills (1991 — 2003}, Vol. VI, page 313 at 319] a Divisional Bench
of this Court observed as follows:

“Sovereignty, which ordinarily means power or more specifically power of the State
as proclaimed in Article 1 is given another dimension in Article 3 from the point of
the People, to include;

(1) the powers of Government;
(2) the fundamental rights; and
(3) the franchise.

Fundamental rights and the franchise are exercised and enjoyed directly by the
people and the organs of government are required to recognize, respect, secure and
advance these rights.

The powers of government are separated as in most Constitutions, but unique to our
Constitution is the elaboration in Article 4 (a), (b) and (c) which specifies that each
organ of government shall exercise the power of the People attributed to that organ.
To make this point clearer, it should be noted that subparagraphs (a), (b) and (c) not
only state that the legislative power is exercised by Parliament; executive power is
exercised by the President and judicial power by Parliament through Courts, but also
specifically state in each sub paragraph that the legislative power “of the People”
shall be exercised by Parliament; the executive power “of the People” shall be
exercised by the President and the judicial power “of the People” shall be exercised
by Parliament through the Courts. This specific reference to the power of the People
in each sub paragraph which relates to the three organs of government
demonstrates that the power remains and continues to be reposed in the People who
are sovereign, and its exercise by the particular organ of government being its

custodian for the time being, is for the People.

Therefore, the statement in Article 3 that sovereignty is in the People and is
“inalienable,” being an essential element which pertains to the sovereignty of the
People should necessarily be read into each of the sub paragraphs in Article 4. The
relevant sub paragraphs would then read as follows:

(a) The legislative power of the People is inalienable and shall be exercised by
Parliament;
(b) The executive power of the People is inalienable and shall be exercised by

the President; and

(c) The judicial power of the People is inalienable and shall be exercised by

Parliament through Courts” [emphasis added].

is relevant to note that in the Eighteenth Amendment to the Constitution Bill
ecisions of the Supreme Court on Parliamentary Bills (1991-2003), Vol. VII, page 303 at
5], a bench of seven judges of this Court observed (citing SC (SD) Nos. 5/80, 1/82, 2/83,
84 and 7/87) that Article 3 is linked with Article 4 of the Constitution and therefore

ese two Articles must be read together.

rther, in the Local Authorities (Special Provisions) Bill [Decisions of the Supreme Court

| Parliamentary Bills (1991 — 2003), Vol. VII, page 389 at 394], this Court observed that
rticle 3 is a safeguard which prevents an alienation of the elements that constitute the
vereignty of the People and its exercise as provided in Article 4.”
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Inalienability of Sovereignty and the Separation of Powers

In the Nineteenth Amendment to the Constitution Bill (2002) [supra; at pages 319-320]
it was held that:

“The meaning of the word “alienate” as a legal term, is to transfer anything from
one who has it for the time being to another, or to relinquish or remove anything
from where it already lies. Inalienability of sovereignty, in relation to each organ of
government means that power vested by the Constitution in one organ of
government shall not be transferred to another organ of government, or
relinquished or removed from that organ of government to which it is attributed by
the Constitution. Therefore, shorn of all flourishes of Constitutional Law and of
political theory, on a plain interpretation of the relevant Articles of the Constitution,
it could be stated that any power that is attributed by the Constitution to one organ
of government cannot be transferred to another organ of government or
relinquished or removed from that organ of government; and any such transfer,
relinquishment or removal would be an “alienation” of sovereignty which is
inconsistent with Article 3 read together with Article 4 of the Constitution. It
necessarily follows that the balance that has been struck between the three organs
of government in relation to the power that is attributed to each such organ, has to

be preserved if the Constitution itself is to be sustained.

This balance of power between the three organs of government, as in the case of
other Constitutions based on a separation of power is sustained by certain checks

whereby power is attributed to one organ of government in relation to another. ...”

Elaborating on the balance struck between the three organs of government and its link to
the People’s Sovereignty, this Court, in the Twenty First Amendment to the Constitution
Bill (2022) [SC (SD) Nos. 31, 32, 34, 36 and 37/2022; at pages 46-47] held as follows:

“The word “Sovereignty” when used in Article 3 has a meaning that could only be
appreciated through a reading of Article 4. The word “Sovereignty” as employed in
Article 3 is not exhaustive, and includes the powers of government, fundamental
rights and franchise. The phrase “powers of government” are revealed to be the
legislative power, executive power and judicial power as elaborated in Article 4(a),
(b) and (c). Thus, when Article 3 refers to Sovereignty, such reference is predicated
upon the assumption of there being a separation of powers as provided in Article 4.
It is evident that Article 3 contemplates the separation of powers and appropriate
checks and balances when it uses the term “Sovereignty” and it is in this context that
this Court in the 19" Amendment to the Constitution Bill (2002) [supra] referred to
the balance between the arms of government. Thus, any amendment to the
Constitution that disrupts the balance or separation of powers would violate

Sovereignty as envisaged in Article 3.

At present, the People of the Republic have, by exercising their sovereignty, approved
the setting up of a particular system of government, where the powers and functions
of one branch of government are carefully balanced against the others. This is a
delicate balance, and the machinery of government is calibrated to the extent that
its parts are not to be moved about without the knowledge and consent of its

masters, the People.”

nough Article 4 is not expressly included in the list of entrenched provisions in Article
an amendment to it could still affect entrenched provisions; although the list of
renched provisions is a limited one, amendments made to other Articles of the
istitution may still have a bearing on the scope, operation and effectiveness of
renched provisions. If this were to happen, then such amendments would require

yroval by the People at a Referendum.

» primary task before us is to consider whether the proposed amendments seek to
end Article 4 or any other Article of the Constitution in a manner that violates the

wisions of Article 3 or any other entrenched Article.

rough different tests have been adopted in the past in analysing whether amendments
lating Article 4 would also violate Article 3, this Court, having considered the
rteenth Amendment to the Constitution Bill [Decisions of the Supreme Court on

Parliamentary Bills (1987), Vol. Ill, page 21] and other relevant determinations, held in the
Twenty First Amendment to the Constitution Bill (2022) [supra; at page 41] as follows:

“Accordingly, it is our view that the proper tests to be adopted in determining
whether a violation of Article 4 leads to a violation of Article 3 are as follows:

1. Different features of the Sovereignty that is reposed in the People can be
delegated by the People to be exercised by an organ of government. Delegation
by the People of the Sovereignty reposed in them is part of their Sovereignty
identified in Article 3. Article 4 deals with both the delegation and the exercise
of different features of Sovereignty. In terms of Article 4(b), the People have
delegated their executive power to the President elected by them. Any change
to such delegation which brings in another person or institution to exercise the
executive power of the People must be with the approval of the People as
otherwise it infringes Article 3 (Delegation Test).

2. The transfer, relinquishment or removal of a power attributed to one organ of
Government to another organ or body would be inconsistent with Article 3 read
with Article 4 of the Constitution (Alienation Test).”

Itis in line with these tests that the proposed amendments would be considered below.

The executive power of the People

This Court has on many occasions emphasised that under the 1978 Constitution, the
executive power of the People is vested in and exercised by a President elected by the
People. As held by this Court in the Third Amendment to the Constitution Bill [Decisions
of the Supreme Court on Parliamentary Bills (1978 — 1983), Vol. |, page 141 at 146]:

“Article 4(b) envisages the executive power of the People being vested in and
exercised only by a President who has been elected by the People. The foundation
and justification for the grant of the executive power is election by the People. The
election symbolizes the Sovereignty of the People. It is fundamental to the exercise
of the Sovereignty of the People that the repository of the executive power should be
a person elected by the People. ...”

In the Twenty First Amendment to the Constitution Bill (2022) [supra], this Court, having
considered previous determinations, held as follows:

“Accordingly, under the present Constitution, the President elected by the People is
the sole repository of the executive power of the People. Nonetheless, it does not
mean that executive power cannot be exercised by any other person or body. It can
be, provided that the executive power is distributed to such person or body through
the President as a delegate of the President. So long as the President remains the
Head of the Executive, the exercise of his powers remains supreme or sovereign in
the executive field and others to whom such power is given must derive the

authority from the President” [page 28].

“.. under the 1978 Constitution the President elected by the People is the sole
repository of the executive power of the People. All other persons and bodies
exercising executive power derive their authority through the President. ...
Accordingly, as Article 4(b) presently stands, the President is the custodian of the
Executive power of the People” [page 30].

Clause 2 ~ Constitutional Council

Clause 2 of the Bill seeks to repeal Chapter VIIA of the Constitution, which presently
consists of Article 41A relating to the Parliamentary Council, and replace it with a new
Chapter VIIA titled ‘The Constitutional Council’ consisting of Articles 41A - 41, containing
provisions relating to the re-introduction of the Constitutional Council.

In the Seventeenth Amendment to the Constitution Bill [Decisions of the Supreme Court
on Parliamentary Bills (1991 - 2003), Vol. VII, page 249, this Court, having considered the
provisions relating to the introduction of the Constitutional Council, held as follows:
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“The Bill taken in its entirety has the objective of altering the legal regime for the
appointment, regulation of service and disciplinary control of Public Officers forming
part of the Executive, including Police Officers, Judges and Judicial Officers and of
certain Commissions that wield governmental power. It places a restriction on the
discretion now vested in the President and the Cabinet of Ministers in relation to
these matters and subjects the exercise of that discretion to the recommendation
or approval of the new body to be established, known as the ‘The Constitutional
Council.’ In that respect the provisions relating to the establishment and functions of
the Constitutional Council is the core of the Seventeenth Amendment. These
provisions are contained as noted above in the new Chapter VIIA with Articles 41A
to 41H. The Council is essentially a body that comes within the aegis of Parliament

with the Speaker as its Chairman and nine members ...” [emphasis added; page 250].

The power of making appointments to the respective Commissions and the
appointment of the officers referred to in Article 41B of the Bill is now exercised by
the President. In relation to the Public Service the power is vested in terms of Article
55(1) of the Constitution in the Cabinet of Ministers, which too is headed by the
President. As noted above the amendment seeks to subject the exercise of this
discretion to recommendations and approval of the Constitutional Council”

[emphasis added; page 251].

This Court thereafter took into consideration inter alia the fact that, (a) the President is
empowered to appoint one member to the Constitutional Council, and that the presence
of the said member would constitute a link between the President and the Constitutional
Council, and (b) the President would be the appointing authority of the six nominees of
the Prime Minister and the Leader of the Opposition, and held that the said matters:

1)  “..taken together, in our view support the inference that the amendment does
not remove the executive power of the President in relation to the subjects

coming within the purview of the Bill;

2)  Although there is a restriction in the exercise of the discretion hitherto vested
in the President, this restriction per se would not be an erosion of the

executive power by the President, so as to be inconsistent with Article 3 read
with Article 4(b) of the Constitution.”

In the Nineteenth Amendment to the Constitution Bill (2015) [Decisions of the Supreme
Court on Parliamentary Bills (2014 — 2015), Vol. XII, page 26 at 36], this Court observed
that:

“The purpose and object of the Constitutional Council is to impose safeguards in
respect of the exercising of the President’s discretion, and to ensure the propriety of
appointments made by him to important offices in the Executive, the Judiciary and
to the Independent Commissions. It sets out a framework within which the President
will exercise his duties pertaining to appointments. When Sub Clause 41B is
considered the President continues to be empowered to make the appointments of
Chairmen and members of the Independent Commissions. However, such
appointments are to be made on a recommendation of the Constitutional Council on
which a duty is cast to recommend fit and proper persons to such offices. Similarly in
terms of Sub Clause 41C the President makes the appointments to key offices
including the Judges of Superior Courts. However, prior to the appointments his
recommendations would have to be approved by the Constitutional Council.”

Article 41A(1) of the Constitution, as it presently stands, reads as follows:

“The Chairmen and members of the Commissions referred to in Schedule | to this
Article and the persons to be appointed to the offices referred to in Part I and Part Il
of Schedule Il to this Article shall be appointed to such Commissions and such offices
by the President. In making such appointments, the President shall seek the
observations of a Parliamentary Council ..."”

In terms of the proposed Article 41A(1), the Constitutional Council shall consist of ten
members comprising of (a) the Prime Minister, (b) the Speaker, (c) the Leader of the

Opposition in Parliament, (d) one Member of Parliament appointed by the President, and

(e) five persons appointed by the President, upon being nominated as follows:

(i) one Member of Parliament nominated by agreement of the majority of the
Members of Parliament representing the Government;

(i) one Member of Parliament nominated by agreement of the majority of the
Members of Parliament of the political party or independent group to which

the Leader of the Opposition belongs; and

(iii) three persons nominated by the Speaker in consultation with the Prime
Minister and the Leader of the Opposition by agreement of the majority of

Members of Parliament;

(f)  one Member of Parliament nominated by agreement of the Members of Parliament
other than those representing the Government and those belonging to the political
party or independent group to which the Leader of the Opposition belongs, and
appointed by the President.

While the Speaker shall be the Chairman of the Council [proposed Article 41A(2)], it shall
be the duty of the Speaker to ensure that nominations for appointments are made under
paragraphs (e) and (f) whenever an occasion for such nomination arises [proposed Article
41A(3)].

The proposed Articles 41A(4), (5) and (6) read as follows:

41(A)(4) - “In nominating the five persons referred to in sub-paragraph (e) of paragraph
(1), the Members of Parliament shall ensure that the Council reflects the pluralistic
character of Sri Lankan society, including professional and social diversity.”

41A(5) - “The persons who are not Members of Parliament to be appointed under
subparagraph (e) of paragraph (1) shall be persons of eminence and integrity who have
distinguished themselves in public or professional life and who are not members of any

political party whose nomination shall be approved by Parliament.”

41A(6) — “The President shall, within fourteen days of the receipt of a written
communication specifying the nominations made under subparagraphs (e) and (f) of
paragraph (1), make the necessary appointments. In the event of the President failing to
make the necessary appointments within such period of fourteen days, the persons
nominated shall be deemed to have been appointed as members of the Council, with
effect from the date of expiry of such period.”

Provisions similar to the proposed Article 41A(6) but with regard to the nomination and
appointment of the Chairmen and members to the Commissions are found in the

proposed Articles 41B (3) and (4), which reads as follows:

“(3) It shall be the duty of the Council to recommend to the President fit and proper
persons for appointment as Chairmen or members of the Commissions specified in
the Schedule to this Article, whenever the occasion for such appointments arises, and
such recommendations shall endeavour to ensure that such recommendations
reflect the pluralistic character of Sri Lankan society, including gender. In the case of
the Chairmen of such Commissions, the Council shall recommend three persons for
appointment, and the President shall appoint one of the persons recommended as

Chairman.

(4) The President shall appoint the Chairmen and the members of the Commissions
specified in the Schedule to this Article, within fourteen days of receiving the
recommendations of the Council for such appointments. In the event of the President

failing to make the necessary appointments within such period of fourteen days—

(a) the persons recommended under paragraph (3), to be appointed as members
of a Commission, shall be deemed to have been appointed as the members of

the Commissions; and

(b) the person whose name appears first in the list of names recommended under
paragraph (3), to be appointed as the Chairman of a Commission, shall be
deemed to have been appointed the Chairman of the respective Commission,

with effect from the date of expiry of such period.”
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Mr. Manohara De Silva, PC, appearing for the Petitioner in SC (SD) Application No.
40/2022, submitted that the power of making appointments to the Commissions and
Offices set out in the Schedules to the proposed Articles 41B and 41C is currently a
function of the executive which has been exclusively vested in its Head, the President. He
submitted that another body may exercise executive powers as a delegate of the
President or where such body derives authority from the President to do so. As held by
this Court in the Eighteenth Amendment to the Constitution Bill (2002) [supra; at page
306], the Constitutional Council is part of the Executive and is attributed executive power

by the President.

Mr. De Silva, PC, submitted further that he has no objection in principle to the re-
introduction of the Constitutional Council, as it ensures checks and balances on the
powers of the President in making appointments to the Commissions and Offices referred
to in the Schedules to the proposed Articles 41B and 41C. His complaint to this Court was
with regard to the deeming provision in relation to the procedure for the appointment

of:
(a) members to the Constitutional Council [proposed Article 41A(6)]; and

(b) the Chairmen and members to the Commissions [proposed Articles 41B(4)(a) and
418(4)(b)].

It was the contention of Mr. De Silva, PC, that the President must retain the final or
ultimate decision with regard to his executive functions, and that the President cannot be

made subordinate to any other person or body in the executive sphere.

The position of the Hon. Attorney General was fourfold.

The first was that even though the deeming provision is a restriction, it is only procedural
in nature and serves as a check and balance on the powers of the President and prevents

the arbitrary exercise of the executive powers.

The second was that the President is not compelled to make the appointment forthwith
upon receipt of the nomination, as was the case when provisions relating to the
Constitutional Council was introduced for the first time in 2001, and that the proposed
Article 41A(6) has provided the President a period of fourteen days to make his views on
anominee known and enable a consultative process to take place with the Speaker during
that period, although the proposed article does not explicitly provide for a consultative
process. It was submitted that the use of the words ‘necessary appointments’
demonstrate that the President still retains the discretion to make an individual
assessment of the nominee and to reject a nomination, and that the deeming provision
comes into operation only in the event of a failure on the part of the President to make

an appointment to constitute a functioning Council, and not to a situation of ‘refusal.’

The third was that the President has only shared his power with those with whom he
maintains a link through his appointee and that the said provisions do not in any manner
alter or affect the cardinal features of the Office of the Executive.

The fourth was that the said provision seeks to secure and strengthen the sovereignty of
the People and does not in any way seek to alienate, relinquish, remove or erode the
executive power of the President and that the executive power of the People will continue
to be exercised by the President elected by the People in terms of Article 4(b) of the

Constitution.

There are two considerations that arise. The first is whether the impugned Articles
preserve the role of the President as the Head of the Executive, and reserve to him the
right to monitor or to give directions to others who derive authority from him and thereby
ensure that the ultimate act or decision remains with the President, or whether the
deeming provision makes the President subordinate to the Council whom he has
empowered. The second is whether the restriction of the discretion of the President to
make the appointment has been taken too far by the deeming provision, resulting in an

erosion of the executive power of the President.
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The issue as this Court sees is far broader than an argument that the President must not
be given wide powers that may result in the President stultifying a Constitutional process
and that the deeming provision has been inserted to curtail the possibility of an abuse of
executive power by the President. In terms of Article 41A, the power of appointing
suitable persons to the Commissions and Offices in question is an executive function of
the President. Itis the President who must discharge that function, but in order to ensure
good governance and transparency, it is proposed that the President empower a Council
consisting of ten persons to assist him in the discharge of his executive functions. The
President is then entitled to ensure that the three persons who are to be appointed under
the proposed Article 41A(1)(e)(iii) in order to assist him/her shall be persons of eminence
and integrity who have distinguished themselves in public or professional life. Similarly,
the President is entitled to ensure that the Members of Parliament who are nominated
reflects the pluralistic character of Sri Lankan society. Furthermore, once constituted, the
Council would be exercising executive powers of the President, and therefore the
President cannot be beholden to the very body that he has empowered to assist him, and
be placed at their mercy to appoint persons recommended by them. It is the view of this
Court that the ultimate decision with regard to the appointment of members to the
Council must at all times remain with the President. If it does not so remain, that would

amount to a relinquishment of the executive powers of the President.

This position has been clearly spelt out in the Nineteenth Amendment to the
Constitution Bill (2015) [supra; at pages 32-33] where this Court held as follows:

“The People in whom sovereignty is reposed having made the President as the Head
of the Executive in terms of Article 30 of the Constitution entrusted in the President,
the exercise of the Executive power being the custodian of such power. If the people
have conferred such power on the President, it must be either exercised by the
President directly or
no doubt that the Executive powers can be distributed to others via President.

who derives authority from the President. There is

However, if there is no link between the President and the person exercising the
Executive power, it may amount to a violation of mandate given by the people to the
President. If the inalienable sovereignty of the people which they reposed on the
President in trust is exercised by any other agency or instrument who do not have
any authority from the President, then such exercise would necessarily affect the
sovereignty of the People. It is in this backdrop the Court in the Nineteenth
Amendment Determination came to a conclusion that the transfer, relinquishment
or removal of a power attributed to one organ of Government to another organ or
body would be inconsistent with Article 3 read with Article 4 of the Constitution.
Though Article 4 provides the form and manner of exercise of the sovereignty of
the people, the ultimate act or decision of his executive functions must be retained
by the President. So long as the President remains the Head of the Executive, the
exercise of his powers remain supreme or sovereign in the executive field and others
to whom to such power is given must derive the authority from the President or
exercise the Executive power vested in the President as a delegate of the President.
The President must be in a position to monitor or to give directions to others who
derive authority from the President in relation to the exercise of his Executive
power. Failure to do so would lead to a prejudicial impact on the sovereignty of

the People” [emphasis added].

Provisions relating to the Constitutional Council including a provision identical to the
proposed Article 41A(6) was found in the Twenty First Amendment to the Constitution
Bill (2022) [supra]. The composition of the Constitutional Council proposed in the said Bill
did not provide for a nominee of the President as a member of the Council, and stipulated
further, as in the present Bill, that where the President fails to appoint those persons
nominated by the Prime Minister, the Leader of the Opposition and other political parties
within fourteen days of the nomination being communicated, such persons shall be
deemed to have been appointed as members of the Council.

In its determination in the Twenty First Amendment to the Constitution Bill (2022)

[supra; at page 56], this Court, while observing that the persons to be appointed to the
Constitutional Council must be persons of eminence and integrity who have distinguished

themselves in public or professional life, stated as follows:

“While the proposed amendment maintains the power of the President to make
appointments to the Constitutional Council, only the power to make such
nominations is given to the Prime Minister, Leader of the Opposition and other
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Political parties represented in Parliament. Accordingly, the constitutional duty of
ensuring that the persons appointed as members of the Constitutional Council fulfill
the eligibility criteria enumerated in the Constitution is vested on the President. In
these circumstances, the deeming provisions violate the executive power of the
President and therefore is inconsistent with Article 3 read together with Article 4(b)
of the Constitution and may be enacted only by the special majority required by
Article 84(2) and upon being approved by the People at a Referendum by virtue of
Article 83. However, the necessity for a Referendum will cease if the deeming

provision in the proposed Article 41A(6) is removed” [emphasis added].

Similarly, the mechanism put in place by the proposed Article 41B of obtaining
recommendations of the Constitutional Council should not be seen as a one-way street
where the President is compelled to accept the recommendations of the Council. Even
though the Council comprises of an appointee of the President, the ultimate decision with
regard to the appointments of the Chairmen and members to the Commissions, which

forms part of the executive power of the President, must remain with the President.

It would perhaps be important to note at this juncture that the President does not have
untrammeled power and cannot be compared to the proverbial runaway horse, for he
shall be responsible to Parliament for the due exercise, performance and discharge of his
powers, duties and functions under the Constitution [present and proposed Article 42],
and, more importantly, after the 19" Amendment to the Constitution his actions would
be subject to the fundamental rights jurisdiction of this Court [proviso to Article 35(1)].
The powers of the President are therefore neither absolute nor unfettered.

This Court is therefore of the view that the insertion of the deeming provision goes
beyond a mere restriction and amounts to a relinquishment of the executive power of the
President, and impinges upon Article 3 of the Constitution, thus requiring the proposed
Articles 41A(6) and 41B(4) to be approved by the People at a Referendum. The necessity
for a Referendum will however cease if the deeming provisions in the said Articles are
deleted.

There are two other matters that were raised with regard to Clause 2. The first was that
the provisions in the proposed Article 41A(4) that in nominating Members of Parliament
to the Council, the Members of Parliament shall ensure the Council reflects the pluralistic
character of Sri Lankan society, including professional and social diversity, violates Articles
12(1) and (2) of the Constitution. The second was that excluding members of political
parties from being appointed to the Constitutional Council under the proposed Article
41A(1)(e)(iii) is a violation of the fundamental rights guaranteed by Article 12(2) and
Article 14(1)(c) and (g), and impinges upon Articles 4(d) and 3.

The submission of the Hon. Attorney General was that the composition of the Council has
been formulated in a manner that ensures wide representation, strengthens
independence, enhances democratic values, and bears a rational nexus to the objective
of establishing a Constitutional Council. This Court has considered the context in which
the above requirements have been specified and is of the view that the said provisions

are not an infringement of Article 83 of the Constitution.

Clause 3 — acting on the advice of the Prime Minister

Clause 3 of the Bill seeks to repeal Chapter VIII titled, “The Executive — The Cabinet of
Ministers” and replace it with a new Chapter VIII consisting of Articles 42 — 53, with the

same title.

Article 30(1) stipulates that the President shall be the Head of the State, the Head of the
Executive and of the Government, and the Commander-in-Chief of the Armed Forces. This
Article remains un-amended in the Bill. While Article 43(2) provides that the President
shall be a member of the Cabinet of Ministers and shall be the Head of the Cabinet of
Ministers, Article 43(3) provides that the President shall appoint as Prime Minister the
Member of Parliament who in his opinion is most likely to command the confidence of
Parliament. The proposed Articles 43(3) and 43(4) in Clause 3 of the Bill contain similar

provisions.

2022 51851028 06

1166

Article 44(1) reads as follows:

“The President shall, from time to time, in consultation with the Prime Minister,

where he considers such consultation to be necessary -

(a) determine the number of Ministers of the Cabinet of Ministers and the
Ministries and the assignment of subjects and functions to such Ministers; and

(b) appoint from among the Members of Parliament, Ministers to be in charge of

the Ministries so determined.”

A similar provision is found in Articles 45(1) and 46(1) respectively, with regard to the
appointment of Members of Parliament as (a) Ministers who are not members of the
Cabinet of Ministers, and (b) Deputy Ministers, with the President required only to consult
the Prime Minister in the appointment of the said Ministers and Deputy Ministers.

The Bill seeks to replace Article 44(1) with the following [proposed Articles 44(1) and (2)]:

“(1) The President shall, in consultation with the Prime Minister, where he considers
such consultation to be necessary, determine the number of Ministers of the
Cabinet of Ministers and the Ministries and the assignment of subjects and

functions to such Ministers.

(2) The President shall, on the advice of the Prime Minister, appoint from among
Members of Parliament, Ministers, to be in charge of the Ministries so

determined.”

A similar requirement for the President to act on the advice of the Prime Minister has
been imposed in respect of five other situations. The first is with regard to the
appointment of Members of Parliament as, (a) Ministers who are not members of the
Cabinet of Ministers [proposed Article 45(1)], and (b) Deputy Ministers [proposed Article
46(1)]. The second is where the President assigns any subject or function to himself [the
proviso to the proposed Article 44(3)]. The third is with regard to the power of the
President to remove a Minister or Deputy Minister [proposed Article 47(3)(a)]. The fourth

is with regard to the filling of a vacancy in the office of a Cabinet Minister arising during
the period intervening between the dissolution of Parliament and the conclusion of the
General Election [proposed Article 48(3)]. The fifth relates to the filling of a vacancy in the
office of a Minister or Deputy Minister owing to the inability to discharge the functions of

the office [proposed Article 50].

Mr. De Silva, PC, with whom the majority of the learned Counsel for the Petitioners
associated themselves, submitted that the requirement that the President act on the
advice of the Prime Minister in the aforementioned situations removes the discretion that
the President has inter alia in the selection of Ministers, and that this amounts to an
erosion of the executive power of the President in terms of Article 4(b) and impinges on

the sovereignty enshrined in Article 3.

The position of the Hon. Attorney General was twofold. Firstly, he submitted that the
requirement to obtain the advice of the Prime Minister only requires the President to
engage in a meaningful consultation with the Prime Minister in making such
appointments and fortifies the sovereignty of the People by placing a check on the powers
exercised by the President as well as ensuring that the executive and the legislature work
together in arriving at such a decision. Secondly, he submitted that the language of the
Bill does not in any manner suggest that the advice of the Prime Minister is final or that it
prevails over the decision of the President, and that in fact, the final power to make such
an appointment or removal is vested with the President and has not been alienated to
the Prime Minister. He submitted further that, for that reason, the advice mandated in
terms of the proposed Articles cannot be equated to an alienation and/or delegation of

the executive power reposed in the President.

In SC Reference No. 2/2003 [a reference made to this Court in terms of Article 129(1) of
the Constitution], a five-member bench, after examining the relevant provisions of the
1946, 1972 and 1978 Constitutions, held that the removal from the 1978 Constitution of
the requirement as contained in the 1946 and 1972 Constitutions for the Head of a State
to act on the advice of the Cabinet of Ministers or of any Minister consolidates the
executive power and the defence of Sri Lanka in the hands of the President as the sole

repository of the executive power and the defence of Sri Lanka.
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This Court went on to state as follows at pages 5-6:

“Although it is generally believed that the transition to the Presidential form of
Government took place under the 1978 Constitution, Mr. de Silva correctly submitted
that the transition was in fact effected by the Second Amendment to the 1972
Constitution certified on 20.10.1977. ... The amendment albeit brief in its content
sliced through the 1972 Constitution and by virtue of Section 19 and the
amendments to Section 20 the President became the Head of the State, the Head of
the Executive, Head of the Government, Commander in Chief of the armed forces
and was empowered to declare war and peace. Significantly, Section 27(1) which
required the President to act on the advice of the Prime Minister or a minister
assigned by the Prime Minister was repealed thereby elevating the President to be

the sole and untrammeled repository of executive power” [emphasis added)].

In the Nineteenth Amendment to the Constitution Bill (2015) [supra; at page 34] this
Court, having considered provisions which empowered the Prime Minister to determine
the number of Ministers, Ministries, assignment of subjects etc., held as follows:

“In the absence of any delegated authority from the President, if the Prime Minister
seeks to exercise the powers referred to in the aforesaid Clause, then the Prime
Minister would be exercising such powers which are reposed by the People to be
exercised by the Executive, namely, the President and not by the Prime Minister. In
reality, the Executive power would be exercised by the Prime Minister from below
and does not in fact constitute a power coming from the above, from the President.
In the words of Wanasundera, J. as stated in Re the Thirteenth Amendment to the
Constitution at page 359 "If the Executive power of the People can be renounced in
this manner, serious questions regarding the proper administration of the country
could arise. At the bare minimum, legislation permitting such renunciation must

have the approval of the People at a Referendum. ...

... The President cannot relinquish his Executive power and permit it to be exercised
by another body or person without his express permission or delegated authority |[...]
Thus, permitting the Prime Minister to exercise Executive power in relation to the six
paragraphs referred to above had to be struck down as being in excess of authority

and violative of Article 3.”

Provisions relating to the President acting on the advice of the Prime Minister were
considered in the Twenty First Amendment to the Constitution Bill (2022) [supra]. The
primary objective of the said Bill was to abolish the executive Presidential form of
Government and restore the Westminster system of Government that prevailed prior to
1977. Clause 6 of the said Bill [proposed Article 33B] provided that, “The President shall
always, except as otherwise provided by the Constitution, act on the advice of the Prime
Minister.” This Court, having considered several previous Determinations, as well as
several other clauses of the said Bill that were proposed to achieve the said primary
objective, held as follows:

“The proposed Article 33B effectively removes the Executive Power from the
President and whenever he has to exercise Executive Power he can do so only on the
advice of the Prime Minister” [page 42).

“Even taken alone, what this innocuous looking provision does in reality is to chain
the President down to a situation where he cannot exercise any power under any law
including the Constitution unless he obtains the advice of the Prime Minister, and
thereafter act on such advice. Failure to do so would result in the President violating
the Constitution. This provision amounts to relinquishment and surrender of the
executive powers of the President in its purest form and amounts to an alienation of
the executive powers of the President, which violates Article 4(b) and impinges upon
Article 3" [page 45].

While it is true that the said Clause 6 [in the Twenty First Amendment to the Constitution

Bill (2022)] was intended to play a pivotal role in achieving the primary objective of the
said Bill, the fact remains that even in the situations identified above, as provided in the

Bill the President is still called upon to act on the advice of the Prime Minister.
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A plain reading of the impugned proposed Articles in the present Bill, and especially the
Sinhala text, makes it clear that it is mandatory for the President to act on the advice of
the Prime Minister. This is in direct contrast to the provisions of Articles 44(1), 45(1) and
46(1) as they currently stand, which require the President to act in consultation with the
Prime Minister, with the only exception being that consultation shall occur only where
the President considers such consultation to be necessary. Thus, by the proposed
amendments, a clear distinction is sought to be drawn in that the President shall act on
the advice of the Prime Minister. The manner in which the proposed Articles have been
drafted therefore does not reflect the submission of the Hon. Attorney General. If, on the
other hand, what is required is a meaningful engagement between the President and the
Prime Minister in the selection of the Ministers, that objective can still be achieved by
requiring the President to act in consultation with the Prime Minister, and the necessity
to insert a provision which requires the President to act on the advice of the Prime

Minister does not arise.

In the above circumstances, it is the view of this Court that:

(a) the discretion vested in the President in appointing Cabinet Ministers, Ministers and
Deputy Ministers has been removed as a result of the President being called upon

to act on the advice of the Prime Minister;

(b) this amounts to a relinquishment of the executive power of the People and violates

Article 4(b) and impinges upon Article 3.

(c) the proposed Article 44(2), the proviso to Article 44(3), Articles 45(1), 46(1), 47(3)(a),
48(3) and 50 would therefore need to be approved by the People at a Referendum.
However, the necessity for a Referendum shall cease if the requirement for the
President to act on the advice of the Prime Minister is replaced with the requirement
for the President to act in consultation with the Prime Minister.

Clause 3 - removal of the Prime Minister

Article 47(2) as it presently stands, provides as follows:

“The Prime Minister, a Minister of the Cabinet of Ministers, any other Minister or
Deputy Minister shall continue to hold office throughout the period during which the
Cabinet of Ministers continues to function under the provisions of the Constitution

unless he -
(a) is removed by a writing under the hand of the President;
(b) resigns his office by a writing under his hand addressed to the President; or

(c) ceases to be a Member of Parliament.”

The proposed Article 47(2) seeks to take away the right of the President to remove the
Prime Minister. It was contended by Mr. De Silva, PC, that the repeal of this power of the
President violates Article 4(b) read with Article 3. The Hon. Attorney General submitted
that the proposed Article 43(4) empowers the President to appoint as Prime Minister the
person who, in the President’s opinion, is most likely to command the confidence of
Parliament, and that the removal of the Prime Minister should arise only where the Prime
Minister ceases or fails to command the confidence of Parliament, and that in such an
instance it is more appropriate for Parliament to move a motion of no confidence against
the Prime Minister. He submitted further that the President acting on his own accord in
removing the Prime Minister where he is of the opinion that the Prime Minister no longer
commands the confidence of Parliament, would amount to an arbitrary exercise of

power.

This Court must consider the proposed amendment in the context of the provision that
currently exists, which is that the President has the power to remove the Prime Minister
[Article 47(2)(a)]. The circumstances in which the Prime Minister may be removed will not
be limited to a situation where the Prime Minister no longer commands the confidence

of Parliament. Hence, it is the view of this Court that taking away that right affects the
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balance of power that currently exists, and amounts to a relinquishment and erosion of
the executive powers of the President, and violates Article 4(b) in a manner that impinges
upon Article 3.

The proposed Article 47(2) would therefore have to be approved by the People at a
Referendum, in addition to being passed by the special majority. However, the necessity
for a Referendum shall cease if the provisions of Article 47(2)(a) are restored in the
proposed Article 47(2).

Clause 3 — National Government

Mr. Chrishmal Warnasuriya, the learned Counsel for the Petitioner in SC (SD) Application
No. 49/2022, submitted that the proposed Article 47(4) that enables Parliament to
determine the number of Ministers in the event of a formation of a national government

is violative of the executive powers of the President.

In terms of the proposed Article 44(1), “The President shall, in consultation with the Prime
Minister, where he considers such consultation to be necessary, determine the number of
Ministers of the Cabinet of Ministers and the Ministries and the assignment of subjects
and functions to such Ministers.”

The proposed Article 47(1), which is identical to Article 47(1), reads as follows:
“The total number of -
(a) Ministers of the Cabinet of Ministers shall not exceed thirty; and

(b)  Ministers who are not members of the Cabinet of Ministers and Deputy
Ministers shall not, in the aggregate, exceed forty.”

The proposed Article 47(4), which in turn is identical to Article 47(4) as it currently stands,
provides that:

“Notwithstanding anything contained in paragraph (1) of this Article, where the
recognized political party or the independent group which obtains highest number
of seats in Parliament forms a National Government, the number of Ministers in the
Cabinet of Ministers, the number of Ministers who are not Cabinet of Ministers and
the number of Deputy Ministers shall be determined by Parliament.”

Thus, it is clear that the proposed Article 47(4) enables the Parliament to determine the
number of Ministers and Deputy Ministers in the event of the formation of a national
government, and acts as an exception to Article 47(1). Mr. Warnasuriya submitted that
once a legislative decision has been made to limit the number of Cabinet Ministers to
thirty and non-Cabinet Ministers and Deputy Ministers to forty, there is no rationale to
increase the number of Cabinet Ministers, Ministers and Deputy Ministers in the event of

the formation of a national government.

The provisions of Article 44(1) vests in the President, who is the Head of the State, the
Head of the Executive and of the Government and the Head of the Cabinet of Ministers,
the discretion to determine the number of the Cabinet of Ministers that are required to
administer the affairs of State. While an upper limit in the number of Cabinet Ministers,
Ministers and Deputy Ministers that could be appointed has been specified in Article
47(1), no such upper limit has been specified in the proposed Article 47(4). The absence
of an upper limit in the proposed Article 47(4) does not mean that the President is
compelled to appoint the number of Cabinet Ministers, Ministers and Deputy Ministers
determined by Parliament in terms of the proposed Article 47(4) and the discretion vested
in the President in terms of Article 44(1) to determine the number of Cabinet Ministers
remains intact. Hence, the President, in exercising the discretion vested in him by the
proposed Article 44(1) may appoint a lesser number of Ministers than the number of
Ministers determined by Parliament under Article 47(4) of the Bill. A similar discretion is
vested on the President in relation to the number of Ministers who are not Cabinet

Ministers and Deputy Ministers, too.
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Clause 18 —Audit Service Commission

Clause 18 of the Bill consists of the proposed Articles 153A — 153H and relates to the
establishment of the Audit Service Commission. In terms of the proposed Article 153C(1),
the powers of appointment, promotion, transfer, disciplinary control and dismissal of
members belonging to the Sri Lanka State Audit Service, shall be vested in the Audit
Service Commission and its core function is to “make rules pertaining to schemes of
recruitment, the appointment, transfer, disciplinary control and dismissal of the members
belonging to the Sri Lanka State Audit Service, subject to any policy determined by the
Cabinet of Ministers pertaining to the same.” The functions of the Commission are
therefore akin to the functions performed by the Public Service Commission in respect of

public officers.

The proposed Article 153E reads as follows:

“Subject to the jurisdiction conferred on the Supreme Court under Article 126 and to
the powers granted to the Administrative Appeals Tribunal under Article 153G, no
court or tribunal shall have the power or jurisdiction to inquire into, pronounce upon
or in any manner whatsoever call in question any order or decision made by the
Commission, in pursuance of any function assigned to such Commission under this

Chapter or under any law.”

The learned Counsel for the Petitioner in SC (SD) Application No. 49/2022 submitted that
subjecting the Audit Service Commission only to the jurisdiction of the Supreme Court
under Article 126 of the Constitution and not to the jurisdiction of the Court of Appeal
under Article 140 of the Constitution amounts to an alienation of the judicial power of

the People.

While observing that decisions of the Public Service Commission too have been limited to
the jurisdiction of this Court under Article 126 of the Constitution, this Court s of the view
that there is no restriction on the judicial power of the People as a decision of the Audit
Service Commission is subject to judicial scrutiny. It is further observed that any member
of the Sri Lanka State Audit Service who is dissatisfied with a decision of the Audit Service
Commission may also seek relief from the Administrative Appeals Tribunal. This Court is
therefore of the view that this provision may be passed with the special majority of

Parliament.

Summary of the Determination

Accordingly, this Court determines that the Bill titled “the Twenty Second Amendment to

the Constitution”:
(1) Complies with the provisions of Article 82(1) of the Constitution;

(2) Requires to be passed by the special majority specified in Article 82(5) of the

Constitution;

(3) Clause 2 of the Bill contains provisions inconsistent with Article 3 read together with
Article 4(b) of the Constitution and as such may be enacted only by the special
majority required by Article 82(5) and upon being approved by the People at a
Referendum by virtue of Article 83. However, the necessity for a Referendum shall
cease if the proposed Articles 41A(6) and 41B(4) in Clause 2 are suitably amended

to remove the deeming provision set out therein.

(4) Clause 3 of the Bill contains provisions inconsistent with Article 3 read together with
Article 4(b) of the Constitution and as such may be enacted only by the special
majority required by Article 82(5) and upon being approved by the People at a
Referendum by virtue of Article 83. However, the necessity for a Referendum shall

cease:

(a) if the proposed Article 44(2), the proviso to Article 44(3), Articles 45(1), 46(1),
47(3)(a), 48(3) and 50 in Clause 3 are suitably amended by deleting the
reference to the President acting on the advice of the Prime Minister and
replacing instead with the President acting in consultation with the Prime

Minister;
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(b) if the provisions of Article 47(2)(a) are restored in the proposed Article 47(2) in
Clause 3.

We wish to place on record our deep appreciation of the assistance given by the Hon.
Attorney General, the learned President’s Counsel and all other learned Counsel who

appeared for the Petitioners.
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1. Ministerial Consultative Committee on Defence
i. The Hon. Anura Dissanayaka
ii. The Hon. Field Marshal Sarath Fonseka
iii. The Hon. (Dr.) Sarath Weerasekera
iv. The Hon. Arundika Fernando
v. The Hon. (Dr.) (Major) Pradeep Undugoda

2. Ministerial Consultative Committee on Finance, Economic
Stabilization and National Policies

i.  The Hon. Kabir Hashim

ii. The Hon. (Dr.) Harsha de Silva

iii. The Hon. Jagath Kumara Sumithraarachchi
iv. The Hon. M. W. D. Sahan Pradeep Withana
v. The Hon. (Prof.) Ranjith Bandara

3. Ministerial Consultative Committee on Ports, Shipping and
Aviation
i.  The Hon. Tissa Attanayake
ii. The Hon. Premitha Bandara Tennakoon
iii. The Hon. K. Kader Masthan
iv. The Hon. Sivanesathurai Santhirakanthan
v. The Hon. Hesha Withanage

4. Ministerial Consultative Committee on Transport and
Highways
i.  The Hon. Kabir Hashim
ii. The Hon. Dilum Amunugama
iii. The Hon. Kanaka Herath
iv. The Hon. Ashok Abeysinghe
v. The Hon. Lalith Varna Kumara

5. Ministerial Consultative Committee on Mass Media
i. The Hon. Imthiaz Bakeer Markar
ii. The Hon. Shantha Bandara
iii. The Hon. (Mrs.) Geetha Samanmale Kumarasinghe
iv. The Hon. S. M. Marikkar
v. The Hon. Sanjeeva Edirimanna

6. Ministerial Consultative Committee on Agriculture
i.  The Hon. R. M. Ranjith Madduma Bandara
ii. The Hon. Sivagnanam Shritharan
iii. The Hon. Udayakantha Gunathilaka
iv. The Hon. Kulasingam Dhileeban
v. The Hon. Upul Mahendra Rajapaksha

7. Ministerial Consultative Committee on Justice, Prisons Affairs
and Constitutional Reforms

i.  The Hon. (Mrs.) Thalatha Athukorala
ii. The Hon. H. M. M. Harees

iii. The Hon. Sisira Jayakody

iv. The Hon. G. G. Ponnambalam

v. The Hon. Anupa Pasqual

8. Ministerial Consultative Committee on Power and Energy
i.  The Hon. (Mrs.) Pavithradevi Wanniarachchi
ii. The Hon. Duminda Dissanayake
iii. The Hon. Kabir Hashim
iv. The Hon. Nalin Bandara Jayamaha
v. The Hon. Nalaka Bandara Kottegoda

9. Ministerial Consultative Committee on Labour and Foreign
Employment
i.  The Hon. John Seneviratne
ii. The Hon. Vadivel Suresh
iii. The Hon. D. B. Herath
iv. The Hon. Velu Kumar
v. The Hon. Jayantha Weerasinghe, PC
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Ordered to lie upon the Table.
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@5IB e ® O eded IMF Staff-level Agreement dezs
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OEm@imed 83m By em BB OB GBO BIPBE
. 2, @@= constitutional issue OmE Bedmo.
20 eBLDHO O00ed 14805 Dn0ELD wden, &S50
Goess Qe wOITRD Bedxy ¢BBe 8 wddew me ¥nd,
OO DOIBNGHROA. OO 0® ymaw meg, record purposes
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(orerflg (HevTHF) aniay & Hsveur)

(The Hon. (Dr.) Harsha de Silva)

OO WONIDROB, B0 B 0wl DO ©¢sIH.
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208500 Crgees. 2022 ¥B @wed 220:8¢ ©0 y@sIBIEY

O5TE R ydmeE g Bedmr1D. & d¢ BwdxIm w&B8.
0@ @w® ¢ yEMG VTl Dlmed Aoy gem 1038
wOo e®ed wewsy Om:

“... you referred to the discussions with the IMF staff team that
is here and we all are looking forward to a Staff-level Agreement. I
only want to know, in the context of wanting to strengthen the
Parliamentary system, whether you will present to Parliament the
Staff-level Agreement before it is signed.”

@® Staff-level Agreement oz gofes mosim »ExY
28Be®sndd @28uvy @mOmD ¢ B O
B5088BRDe0sT ¢ Beadmd. dn® Owd cmden &
Bedmd. 98 o®e wensy Omo:

“As far as the IMF Staft-level Agreement is concerned - I think
the IMF staff is going to meet you all and get your views also - it is
not presented. They take it with them and present it to the Board.
But, I can brief this House on what has been discussed.”
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do not sign it like that. The Staff-level Agreement is part of
the process. It is only for the Board. But, we can certainly

keep you informed..." Bwcs. 888 &S50&8sB9®s undertaking
o 8z Beamds, Staff-level Agreement oz B8ERed
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(The Hon. (Dr.) Susil Premajayantha)
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s108E0 Bwo Bedwmds, "We can certainly keep you
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06 VLS BBy EE Owmo
(oreTLLfl@ svFagLosir lifleTsvsv)
(The Hon. Lakshman Kiriella)
Sir, I rise to a point of Order.
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(orenryllE CFalba GLTTSIBIS)
(The Hon. Gevindu Cumaratunga)
Sir, I rise to a point of Order.
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(The Hon. Harshana Rajakaruna)
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(The Hon. Speaker)
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(The Hon. K.P.S. Kumarasiri)
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(The Hon. Speaker)
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(The Hon. K.P.S. Kumarasiri)
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(The Hon. Speaker)

5y R BDogw ¢d@s . O OBIERE, VIS
eue® e¢m 9e8un mOnIn.

eules®
LD&Y)| &3 61T
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(orenryfl@ Gs.Li.eTelv. GrrAm))

(The Hon. K.P.S. Kumarasiri)
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(1) amcdys, omded ©m, g 621/11 ¢om
805068 ©58:8 8.08.8.8. WD Qvmensy C1aH
@8y e®; e

(2) amocdyce, Il Bwds, g 528/19 ¢y dGimend

828 8.90. goien CBiecBo® vmens’ C1R%
ouTe®.

988 mom ¢ esnBd® dwe»m cuxs® BEe mom
880090 ;08w gl Bewlw @om» &
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S 1 wemuil_ LI 1 .

Petitions ordered to be referred to the Committee on Public
Petitions.
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ORAL ANSWERS TO QUESTIONS

OO DOIBINBHD O

(orerL @ FUTHTWST SyeuTde)

(The Hon. Speaker)
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®G Dess¥® 302300 €S Dwmo
(LDn'szr'bTL;Lﬁ@' UFHD WITC LT LI63sTL_TT)

(The Hon. Wasantha Yapabandara)

B0 DONEDHROB, @ OO YE»® gm0,

O yesIm Ceaen Svmo
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(The Hon. Prasanna Ranatunga)

O WOIBNIDBROB, YOI ¥ B¥@EH GBIBH
e0REDsT @ OO ydmwd 8EnC C &8O wew ©B e¢wm®
S 9EE 8300,

g O Enm 988en’ BEOO Bowlw woz» GE.
aflarmensy 1omGDITG BTEBID FOFLILNGSES HL 1 ewerull_ LI’ 1 g.
Question ordered to stand down.

€® BOoesDE ¢oO5T 1 @idsassH@ 8 88D1eD
R8O
Amisui @svevmisaflasrer Amieuiassr: sevall wHmILD
FOLPS 6(HhIS e TLIL
CHILDREN AT CHILDREN’S HOMES: EDUCATION AND
SOCIAL INTEGRATION

340/2022
3. o6 edB Smmved Ovmo
(oresrflg Caner allgrarGs)
(The Hon. Hesha Withanage)
2@ ©w Gaths BBwIEH), hedn mOFn, B wwo
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83002500 @B e,

(i) ©© BowdE dmddenws EAD O ¥ 838
OO 0  @dx eds  Daewsy
OISO,

(i) ©® ¢G5Oz wewo D@ GAVWHE CHo O
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@I O @O w1V ¢IDsTesIe?
(@) () €® BowesdE ¢oPsy w@bom § oy dBwo

W @ BBe® 018 BEede Bedc;

(ii) oezndeE O, OB OB BEeden wmed »e
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(i) oed O, OB OB BEedew wmed moR
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(q) odedn®,d ©sie?
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(=) (@) @ evnienguiled BlmeuliL’ HeTer, STEFTHI B Te)
IS @)BT BImisustThISaTGTTE) Bl(HeuddsL
u@Slesrm FAmreuir F)evevmigaflssr sTevsTenslbem S
6TSHBHEMEUT 6TGITLIENSU|LD;

(i) Gupuug B)svsvmigaflev urmof&sin®
Aty Guewr  wHMID vt LNsiTewemaserfletr
sTevsTamsilbema  CleusuGoumrs  6THSHeM TG WsHT
LIsnSU|LD;

(i)  Guprug Lilerem s ehds &5 Gapemeuw et
Hevallemw QULPBIGUSD G Gouemevg gL

GOTeITm| 2 6ITETG T 6TEITLIEN W|LD;
e @)FFemLidb@ plafliiuimyr?
(=) @)

Aneuir  @vevtiseners  Caihs  LilsiTemerasi
FAPHLOWIDTETENSS OSTLIHE — jeuTHemensd
Q& TIlV%HEHdbE UDMILILIBHGSID Couswevdsl L
GOTeITm| 2 _6ITETG T 6TEITLIEN S W|LD;

(i)  @erGmsv, HsusuTmrer Couswevggl L Glomesrmy

SwirflassiuL. CeusrHOweTLN S THMISCESTIT

SlGSTDTIT 6TEOTLISH S ULD;

(i) <=yQuweflev, S|GM6U T TesT Gouemevg gL
Qureirmy  eriBurg  SwrflssILED  eTeTL
DSU|LD;

Ui @)dFFewLid@ mlalliiryr?
(@) @erCmeb, ersir?

asked the Prime Minister and Minister of Public
Administration, Home Affairs, Provincial Councils and
Local Government:

(a)  Will he inform this House -

(i) the number of children’s homes established
in Sri Lanka, which are managed by the
Government or other institutions;

(i) the number of boys and girls who receive
protection at the aforesaid children’s homes,
separately; and

(iii) whether there is a programme to provide
necessary education to the aforesaid
children?

(b)  Will he also inform this House -

(i) whether there is a programme for the
children in children’s homes to be oriented
towards jobs once they are integrated into
the society;

(if) if such a programme is not available, does
he admit that such a programme should be
formulated; and

(iii)  if so, the time frames within which such a
programme will be formulated?

(¢) Ifnot, why?

OC yesIm Sennon SWm

(orevorLyifl@ LyFesrest remTgImhids)

(The Hon. Prasanna Ranatunga)
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(The Hon. Hesha Withanage)
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asked the Minister of Agriculture:
(a)  Will he inform this House -

(i)  whether he accepts that the establishment of
an agro database is crucial for the
development of agriculture;

(ii) if so, the date such an agro database was
commenced by the Ministry of Agriculture;

(iii) the amount of money that has been spent
for it so far; and

(iv)  the steps that will be taken by the Ministry,
if any fraud has occurred when establishing
the agro database?

(b) Ifnot, why?
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asked the Prime Minister and Minister of Public
Administration, Home Affairs, Provincial Councils and
Local Government:

(a)  Will he inform this House -

(i) whether a decision has been taken not to
grant maternity leave for the trainee
graduates newly recruited to the Public
Service;

(i) whether he admits that the decision has
caused immense injustice to them; and

(iii) the measures that will be taken to reverse
the aforesaid decision?

(b) Ifnot, why?
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asked the Minister of Sports and Youth Affairs:
Will he inform this House -

(@)

(b)

©

@

(i)
(iif)

the sum of money allocated for improving
the game of carrom in Sri Lanka for the
year 2019;

the amount allocated for schools, out of the
sum referred to in (i) above; and

the amount allocated for improving carrom
skills of children who have left school, out
of the sum referred to in (i) above?

Will he also inform this House -

@

(ii)

whether steps have been taken to formulate
plans to guide school players to achieve
international achievements in carrom; and

if so, the said steps?

Will he further inform this House-

@

(ii)

whether the Government is involved in
administration and development activities
of the Carrom Federation of Sri Lanka and
its affiliated associations; and

if so, in what manner that involvement
takes place?

(d) Ifnot, why?
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(=1) @sirGmed, rsir?

asked the Minister of Labour and Foreign
Employment:
(a)  Will he inform this House-
(i) the factors that contributed to decide on

(i)

(iif)

increasing the age of retirement of the
private sector employees up to 60 years;

whether he is aware that the employees are
deprived of the benefits of the Employees’
Provident Fund and the Employees’ Trust
Fund, to which they are entitled after
completing 55 years, due to increasing the
age of retirement up to 60 years; and

if so, the measures that will be taken by the
Ministry in relation to this matter?

(b) Ifnot, why?
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(The Hon. Manusha Nanayakkara- Minister of Labour and
Foreign Employment)
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() @)srGmed, ersir?

asked the Minister of Trade, Commerce and Food

Security:

(a)  Will he inform this House -

@

(ii)

(iif)

(iv)

the number of Co-operative Loan Societies
(Sanasa) operating in the Batticaloa
District;

whether he is aware that the Co-operative
Loan Societies in the villages of
Kurumanweli and Eruvil in the Batticaloa
District function formally;

the measures to be adopted to make the Co-
operative Loan Societies located in the
other areas of the District function
formally; and

the plan relating to the construction of
permanent buildings for the above
societies?

(b) Ifnot, why?
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(The Hon. Nalin Fernando - Minister of Trade, Commerce
and Food Security)
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e @)dFFewusE@ Mlaliirrr?
() @srCmed, ersir?

asked the Minister of Agriculture:
(a)  Will he inform this House -

(1) whether a Security Division functions at the
Lanka Phosphate Company Ltd.;

(i) if so, the approved cadre of that Security
Division;

(iii) whether arrangements are underway to
remove that Security Division from the

Lanka Phosphate Company Ltd. and give it
to a private security company;

(iv) if so, whether a decision of the Board of
Directors has been taken for that; and

(v) the methodology adopted in giving that
Security Division to a private company?

(b) Ifnot, why?
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(The Hon. Mahinda Amaraweera- Minister of Agriculture
and Minister of Wildlife and Forest Resources
Conservation)
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(The Hon. M.A. Sumanthiran)
Sir, I rise to a point of Order.
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(oreTLfl@ FUTBTWSET S)euiTds6T)
(The Hon. Speaker)

Yes, Hon. Sumanthiran?

©0 8.8, 30T BSHT Dwmo

(LomevoTLL0)@ 6TLD.6T. SFLobHTeiT)

(The Hon. M.A. Sumanthiran)

Sir, I am raising the same issue that the speaker is
raising, as a point of Order. There is a very serious

Adjournment Motion that is being moved and not a single
Minister is present in the Chamber at the moment. Only
the Hon. Deputy Speaker is there in the second row. The
first two rows are empty otherwise.

OO DOIBNBHR O

(omessTfl@ FUTHTIWST S)euTd6i)

(The Hon. Speaker)

Thank you, Hon. Member. I will draw this to the
attention of the Hon. Leader of the House.
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"Children are disproportionately affected by the rapidly
unfolding economic crisis in Sri Lanka. Rising food and fuel
prices, along with frequent power cuts, shortages of life-saving
medicine, are particularly impacting the poorest and most
marginalized.

More than 5.7 million people, including 2.3 million
children, require humanitarian assistance. Sri Lanka is among
the top ten countries with the highest number of malnourished
children and the numbers are expected to rise further. Essential
health and WASH services have been  severely impacted by
stock outs of essential commodities, and access to education and
child protection services is severely constrained. Loss and
precariousness of income means that children are being exposed
to violence and stress, and increased school absenteeism/
dropout due to  the current crisis could further increase such
risks. In addition, more families are soliciting to institutionalize
their children in face of aggravating poverty."
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(The Hon. Speaker)

Hon. Member, your allotted time is over.
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(The Hon. Speaker)

Hon. Member, you have exhausted all of your time.
Please wind up your speech now.
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(The Hon. Presiding Member)

The next speaker is the Hon. Madhura Withanage.
You have eight minutes.
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Hon. Member, please wind up.
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(The Hon. Presiding Member)

Next, the Hon. Hector Appuhamy. You have 11
minutes.
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The next speaker is the Hon. Vasudeva Nanayakkara.
You have 12 minutes.
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Sir, there is a book called "Pillage of the Plantations
in Sri Lanka" written by Mr. Nihal Sri Ameresekere. It
shows what a massive loss that has been created for the
Government out of giving the estates to the plantation
companies. It also shows what a massive gain that has
been made by the plantation companies, and what we are
getting today is a pittance by way of rent. Huge profits
are being made now, but all those profits are being
siphoned off through management companies. I do not
want to go into it at length. Chandrika was behind this
directly. Chandrika was directly behind the privatization
of Lanka Marine Services Limited and all these matters
had gone to the Supreme Court for determination.
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Hon. Member, please wind up.
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I am finishing, Sir.

So, there had been huge losses caused to the
Government by underestimating the value of the
properties that we had given away and the person who
had signed for all those transactions had been Chandrika.
I do not want to direct or level charges against her at this
time, but I am only mentioning that. How would you
justify her enjoying the rights of an ex-President? And,
what is the disentitlement of Gotabaya? The Hon.
Muyjibur Rahuman came out with all the incidents of
losses -

OO o306 OTE®o
(oreT Ll @ SewevemLSTERIGL 2 DILILNeTT Sj6uTds)
(The Hon. Presiding Member)
Hon. Member, please wind up. Your time is up.

O DoggedD BN NS OW
(orer Ll @ suraGseu BrewTTLESTT)
(The Hon. Vasudeva Nanayakkara)
Let me wind up, Sir.

So, I say there has to be equal treatment. There is a
law relating to Presidential rights and that law must
prevail. So, I do not know how he, being a lawyer
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himself, could be so ignorant of the need of complying
with the law.

Thank you, Sir, for giving me this opportunity and I
urge that we give this matter the highest priority in spite
of the grave crisis we are going through.

Thank you.

DO Roe306:e) OIE @

(oressTfl @ HeWVMLSTHRIGD o MILILNETT Sj6uTesiT)

(The Hon. Presiding Member)
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It being 5.30 p.m., THE HON. PRESIDING MEMBER adjourned
Parliament without Question put.

Parliament adjourned accordingly until 9.30 a.m. on Wednesday,
07th September, 2022.
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