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The Parliament met at 10.00 a.m.,

MR. SPEAKER [THE HON. MAHINDA YAPA
ABEYWARDANA] in the Chair.
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TWENTY FIRST AMENDMENT TO THE CONSTITUTION BILL:
DETERMINATION OF THE SUPREME COURT

OO DOIBNBDHR O
(oreTLLll@ FUTBTWSET Hjeuideir)
(The Hon. Speaker)

I wish to inform Parliament that I have received the
Determination of the Supreme Court in respect of the Bill
titled “Twenty First Amendment to the Constitution”,
which was challenged in the Supreme Court in terms of
Article 121(1) of the Constitution.
made

The Supreme Court has

Determination:

the following

(i) Clauses2,3,4,5,6,7,8,9,10, 11, 12, 13, 15, 23,
24,26, 27, 28 and 36 of the Bill contain provisions
which are inconsistent with Article 3 read together
with Article 4(b) of the Constitution and as such,
may be enacted only by the special majority
required by Article 84 (2) and upon being
approved by the people at a Referendum by virtue
of Article 83;

(i)  Clauses 2, 3 and 4 of the Bill are inconsistent with
Article 3 read together with Article 4(e) of the
Constitution and as such, may be enacted only by

670

the special majority required by Article 84(2) and
upon being approved by the people at a
Referendum by virtue of Article 83;

(iii) Clause 14 of the Bill, as it presently stands, is
inconsistent with Article 3 read together with
Article 4(b) and as such, may be enacted only by
the special majority required by Article 84(2) and
upon being approved by the people at a
Referendum by virtue of Article §3.

However, the necessity for a Referendum will
cease if proposed Article 41A(1) provides for the
President to appoint one person as a member of
the Council as his nominee and if proposed Article
41A(6) is suitably amended to remove the
deeming provision set out therein;

(iv) Clause 19 of the Bill is inconsistent with Article 3
read together with Article 4(b) of the Constitution
and as such, may be enacted only by the special
majority required by Article 84(2) and upon being
approved by the people at a Referendum by virtue
of Article 83;

(v)  Clause 30(a) of the Bill seeks to limit the judicial
power of the people, and therefore is inconsistent
with Article 3 read together with Articles 4(c) and
4(e) of the Constitution and as such, may be
enacted only by the special majority required by
Article 84(2) and upon being approved by the
people at a Referendum by virtue of Article 83;

(vi) Clause 39 of the Bill, insofar as it seeks to repeal
Article 129(1) of the Constitution, is inconsistent
with Article 3 read together with Article 4(c) of
the Constitution and as such, may be enacted only
by the special majority required by Article 84(2)
and upon being approved by the people at a
Referendum by virtue of Article 83;

(vii) Clause 43 of the Bill is inconsistent with Articles
2 and 3 read together with Article 4(b) of the
Constitution and as such may be enacted only by
the special majority required by Article 84(2) and
upon being approved by the People at a
Referendum by virtue of Article 83; and

(viii) Clause 51 of the Bill seeks inter alia to introduce
Chapter XIX-C titled National Security Council,
of which the Prime Minister is to be the
Chairperson. Proposed Articles 156] (1) and 156J
(2) are inconsistent with Articles 1, 2 and 3 read
together with Article 4(b) of the Constitution and
as such, may be enacted only by the special
majority required by Article 84(2) and upon being
approved by the people at a Referendum by virtue
of Article 83. However, such inconsistency would
cease if proposed Articles 156] (1) and 156] (2)
are amended to change the composition of the
proposed National Security Council and make the
President, the Chairperson of the proposed
Council.

I order that the Determination of the Supreme Court
be printed in the Official Report of today’s Proceedings
of the House.
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IN THE SUPREME COURT OF THE DEMOCRATIC SOCIALIST REPUBLIC OF SRI LANKA

“TWENTY FIRST AMENDMENT TO THE CONSTITUTION”

5.C.50.Mo. 31/2022 Petitioner

Caunsel

SC.50.No. 32/2022 Petitioner

Counsel

S.C.5.0.No. 34/2022  Petitioner

Counsel
5.C50.No. 36/2022 Petitioner

Coinsel
5.C50No. 3772022 Petitioner

Counsel

A.D.P.A. Gooneratne,
MNo. 261/10, Quarry Road, Dehiwala,

M. Gunawansa, PC with lsuru
Siriwardene, Manishi Angalugaha and
Thanuja Karunaratne

Lt. Col. Anil Sumedha Amarasekara (Rtd),
Puselahena Estate, Kindelpitiva, Millewa.

Manohara de Silva, PC with Ms. Kaveesha
Gamage.

Hertha Dissanayakage Jayantha
Kulathunga,
Mo. 203/10, Layards Broadway, Colombo 14.

Falitha Kumarasinghe, PC with
Saman Galapaththi,

Ballanthudawa Achchige Nuwan
Chamara Indunil,
415/24, Off High Level Road, Gangodawila.

Canishka Witharana

Gunadasa Suriyaarachchi Amarasekera,
31/14/C 2™ Lane, Koswatte,

Canishka Witharana
Vs,
1. Hon. Attorney General

Attorney General’s Dept.
Colombo 12,
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2. R.M. Ranjith Madduma Bandara
31/3, Kandawatte Terrace, Nugegada.

Respondents

Counsel for the State; iz, Indika Demuni De Silva, PC, 5G wilh
Yuresha de Silva, D5G, Dr. Avanthi
Perera, D5G, and | ﬂande_ny, sC.

Counsel for the 2™ Respondent: Suren Fernando with S.A. Beling,
Ehyati Wickramanayake and Sanjit
Dias.

Before: layantha layasuriya, PC, CJ

lanak De Silva, 1.
Arjuna Oheyesekere, |,

The Court assembled for hearings at 10,00 a.m. an 26™ pMay 2022, 27" May 2022, 30
May 2022 and 317 May 2022.

A Bill in its fong title referred to as “A Bill to amend the Cnnsi_itu{i-:un of the Democratic
Socialist Republic of Sri Llanka®, and in its short title referred to as the “Twenty First
Amendment to the Constitution™ [the Bill] was published as a Supplement in Part |l of the
Government Gazette of 6% May 2022, It was presented in Parliament by Hon. R.M. Ranjith
Madduma Bandara, Member of Parliament and was placed on the Order Paper of

Parligment of 17" May 2022.

Five Petitioners have invoked the jurisdiction of this Court interms of Article 121(1) of the
Caonstitutian by Tiling the above numbered petitions in the Registry of the Supreme Court
on 23 May 2022 and 24" May 2022, Each of the Petitioners have praved inter ofig that
this Court declare that the Bill in its entirety is in violation of Articles 2, 3, 4, 12(1), 12(32)
and 83 of the Constitution ﬁnd a determination that in addition o being passed with not
less than twao-thirds of the whole number of Members of Parliament [including those not
present) voting in its favour [the special majority], the Bill must be approved by the People
at a Referendum. Upon receipt of the said petitions, the Registrar of this Court issued
notice on the Attorney General as required by Article 134(1) of the Constitution,
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Provisions relating to the amendment of the Constitution

Chapter Xl of the Constitution is titled *Amendment of the Constitution’ and consiste of
Articles 82— B4, Article 82(1) of the Constitution provides that, “No Bill for the amendment
of any provision of the Constitution shall be placed on the Order Paper of Parliament,
unless the provision to be repealed, altered or added, and consequentiol amendments, if
any, are expressly specified in the Bill ond is described in the long title thereaf as being an
Act for the amendment of the Constitution.” The Bill is therefore complaint with Article
B2(1).

While Article 82(5) stipulates that, “A Bill for the amendment of any provision of the
Constitution or for the repeol and replacement of the Constitution, shall become law if the
nurnber of votes cast in favour thereof amounts to not less than two-thirds of the whole
number of Members (including those not present) and upon o certificate by the President
or the Speaker, as the case may be, being endorsed thereon in accordance with the
provisions of Article 80 or 79, Article 83 of the Constitution Foes onto provide as follows:

"Notwithstanding anything to the contrary in the provisions of Article 82 —

a} o Bill for the amendment or for the repeal and replacement of or which is
inconsistent with any of the provisions of Articles 1, 2, 3, 6, 7,89 10and 11 or
of this Article, and

b} a Bill for the amendment or for the repeal and replacement of or which is
inconsistent with the provisions of paragraph (2) of Article 30 or of, poragraph
(2) of Article 62 which would extend the term of office of the President, or the
duration of Parlioment, as the case may be to over six VEars,

shall become law if the number of votes cast in fovour thereof amounts to not less
than two-thirds of the whole number of Members (including those not present), is
approved by the People at a Referendum and a certificate is endorsed thereon by the
President in accardance with Article 80.”
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Thus, while any amendment [which includes repeal, alteration and addition - vide Article
82(7)], or repeal and replacement of the provisions of the Constitution requires to he
passed by the special majority of Parliament, any amendment, repeal and replacement of
any provisions set out in Article 83 of the Constitution or which is inconsistent with any
of the provisions set out in Article 83 of the Constitution require, in addition, the approval
by the People at a Referendum.

The lurisdiction of the Supreme Court

Article 120 of the Constitution stipulates that, “The Supreme Court shall have sole and
exclusive jurisdiction to determine any question as to whether any Bill or an ¥ provision
thereof is inconsistent with the Constitution:” The proviso to the said Article contains four
paragraphs, of which paragraph (a) is relevant to these petitions and reads as follows:

“Provided that =

fa) in the case of o Bill deseribed in its long title as being for the amendment of any
provision of the Constitution, or for the repeal and replacement of the
Constitution, the only question which the Supreme Court mﬁ;.« determine s
whether such Bill requires approval by the People at a Referendum by virtue of
the provisions of Article 83:"

The jurisdiction of the Supreme Court when considering a Bill which seeks to amend the
Constitution is limited to determining whether such Bill requires approval by the People
at a Referendum. Hence, the question before Court is whether the Bill or any part thereof
seeks to amend, repeal, replace or is inconsistent with the provisions in Articles 1, 2, 3,6,
7, 8,3, 10, 11, 30(2), 62(2) or 82 of the Constitution [the entrenched provisions],

The learned Counsel for the proponent of the Bill, Mr. Suren Fernando did sound a word
of caution when he submitted that in this exercise, Court must not read-in additional
Articles into Article 83 and thereby judicially amend Article 83. This submission was with
reference to Article 4, which was the main focus of the arguments of the learned Counsel

for the Petitioners.
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If this Court answers the above question in the affirmative, the Bill as a whole, or the
relevant provisions thereof, as the case may be, will require to be passed by the special
majority and needs to be approved by the People at a Referendum by virtue of the

provisions of Article 83 if it is to become law.

The power of the Legislature to amend, repeal and replace provisions of the
Constitution

Mr. Mayura Gunawansa, PC, submitted that as the provisions of the Bill violate not only
the entrenched provisions, but also the Basic Structure of the Constitution, the Bill cannot
become law even if the procedure laid down in Article 83 is followed.

This argument has been considered and rejected by this Court on several occasions = vide
Tenth Amendment to the Constitution Bill [Decisions of the Supreme Court on
Parliamentary Bills (1984-1986) Vol. || page 47 at 48], the majority decision in the
Thirteenth Amendment to the Constitution Bill [Decisions of the Supreme Court on
Parliamentary Bills (1987) Vol. Ill page 21 at 36-37), the Nineteenth Amendment to the
Constitution Bill (2004) [Decisions of the Supreme Court on Parliamenfary Bills {2004-
2006) Vol. VIl page 58 at 60) and the Twentieth Amendment to the Constitution Bill
|Decisions of the Supreme Court on Parliamentary Bills {2019-2020) Vol. XV page 87 at
100-101].

In the Thirteenth Amendment to the Constitution Bill [Supra. at pages 36-37], this Court
held as follows:

“It was contended that the scope of amendment contemplated by Article 82 ond 83
is fimited ond thot thére are certain bosic principles or features of the Constitution
which can in no event be altered even by compliance with Article 83. Reliance was
ploced for this proposition on the decisions of the Supreme Court of India in
Kesavananda v. State of Kerala, A.LL.R. (1973) AND Minerva Mills Ltd., v. Union of
India {1980) A.LR., 5.C. 1789. Those decisions of the Supreme Court of Indio were
based on Article 368 of the unomended Indion Constitution which reads as follows:
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“An amendment of this Constitution may be initioted anly by the introduction
of a Bill for the purpose in either House of Parliament....”

The said section 368 corried no definition of "amendment” nor did it indicate its
scope. It was in this context thot the Supreme Court in the Kesavananda case,
reached the conclusion by @ narrow majority of seven to six that the power of
amendment under Article 368 is subject to implied limitation and Parliament cannot
emend those provisions of the Constitution which affect the basic structure or
framewaork of the Constitution. [...]

But both our Constitutions of 1972 and 1978 specificolly provide for the amendment
or repeal of any pravision of the Constitution or for the repeal of the entire
Constitution-Vide Article 51 of the 1972 Constitution and Article 82 of the 1978
Constitution. In fact, Article 82{7) of the 1978 Constitution states "in this chapter
"Amendment” includes repeal, alteration and addition.” In view af this exhaustive
explanation that amendment embraces repeal, in our Constitution, we are of the
view that it would not be proper to be guided by concepts of ‘Amendment’ found in
the Indian judgments which had not to consider statutory definition of the word
‘Amendment.’ Fundamental principles or basic features of the Constitution have to
be found in some provision or provisions of the Constitution and if the Constitution
contemplates the repeol of ony provision or provisions af the entire Constitution,
there is no basis for the contention that some provisiors which reflects fundamental
principles or incorporate bosic features are immune from amendment. Accordingly,
we do not agree with the contention that some provisions of the Constitution are

unamendable,

Article 75 of the Co nstitutiuln reads as follows:;

“Parliament shall have power to make laws, including laws having retrospective
effect and repealing or amending any provision of the Constitution, or adding any
provision to the Constitution:
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Provided that Parlioment shall not make any law -
fa) suspending the operation of the Constitution or any port thereof, or

fb) repeafing the Constitution as @ whole unfess such low also enocts a new

Constitution to reploce it.”

In the Nineteenth Amendment to the Constitution Bill (2002) [Decisions of the Supreme
Court on Parliamentary Bills, (1991-2003) Vol. Vil page 313 at 328] Court held that clause
b of the said Bill which sought to make inapplicable the provisions of Article 99{13) to any
Member of Parliament who speaks or votes according to his own belief or conscience,
“has the effect of suspendi}rg the operation of a part of the Constitution and cannot be
validly enacted by Parliament in view of the specific bar contained in Article 75 of the

Constitution®,

We are therefore of the view that Parliament has the legislative power to repeal as well
as amend any provision of the Constitution having followed the procedure laid down in
Chapter XlI, so long as the provisions of paragraphs {a) and (b) of the proviso to Article 75

are not contravened,

There is one other matter that should be referred to at the outset. Clause 43 of the Bill
seeks to delete Articles 154F(2) and (3) while Clause 44 seeks to substitute the reference
to Article 41A in Article 154R(1)(c) with Article 41B.

These amendments therefore attract the provisions of Article 154G(2) of the Constitution,
which reads as follows: i

“No Bill for the omendment or repeal of the provisions of this Chapter or the Ninth
Schedule shall becorne law unless such Bill has been referred by the President, after
its publication in the Gazette ond before it is ploced on the Order Paper of
Parlioment, to every Provincial Council for the expression of its views thereon, within
such period as may be specified in the reference, and —
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(a) where every such Council agrees to the amendment or repeal, such Bill is

passed by a majority of the Members of Parliament present and voting; or

(b) where one or more Councils do not agree to the amendment or repeal such Bill

is passed by the special majority required by Article 82.”

It is admitted that there has not been compliance with the above requirement for the
reason that duly constituted Provincial Councils do not exist at this point in time. In the
Colombo Port City Economic Commission Bill [S.C.(S.D.) Nos. 04-23/2021, page 23], this
Court, having considered the applicability of Article 154G (2) determined as follows:

i

“It is the view of the Court that the requirement to refer a Bill to every Provincial

Council is a procedural step in the legislative process. However, in interpreting this
provision (in a situation where a Bill has not been referred to a Provincial Council) it
is necessary to consider the application of the maxim lex non cogit ad impossibilia’

—law does not compel @ man to do that which he cannot possibly perform.

Court has previously held in Ananda Dharmadasa and Others v. Ariyaratne Hewage

and Others [(2008) 2 SLR 19], that the principle ‘lex non cogit ad impossibilia’ is

applicable in interpreting procedural requirements in the Constitution.

The existence of a Provincial Council constituted in accordance with the law is a pre-
requisife to decide whether there is non-compliance with this procedural step in a
given situation. It is pertinent to note that at present, none of the Provincial Councils
have been constituted in accordance with the law. Therefore, referring a Bill to
Provincial Councils at f_his point of time, for the expression of its views is an act which
cannot possibly be performed. Thus, non-compliance with this procedural step which
cannot be performed, in the present circumstances, should not adversely impact on
the legislative power of Parliament, which is a part of inalienable sovereignty of the

People.”

In the said circumstances, the necessity to refer the Bill to the Provincial Councils as

mandated by Article 154G(2) does not arise.

686
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The amendments proposed by the Bill

The Bill contains fifty-four Clauses, including Clause 1 (short title), Clause 53 [Sinhala text
to prevail in the case of inconsistency) and Clause 54 which sets out the transitional
provisions. Wherever the proposal is for the introduction of a complete tﬁhapter, all
proposed Articles of such Chapter have been listed under one Clause.

Mr. Suren Fernando submitted on behalf of the propanent of the Bill that the primary
objective of the Bill is to abolish the ‘Executive Presidential system’ that is currently in
place and replace it with a parliamentary democracy. He submitted further that although
described by that name, the form of government under the 1978 Constitution is not a
Presidential System, but a Mixed or Semi-Presidential System, where the People elect the
President (Executive) and the Parliament (Legislature) and the direction and control of
the government is vested with the Cabinet of Ministers.

While submitting that a majority of the clauses of the Bill have been inserted with a view
to attaining the said objective and that the provisions of the Bill need to be examined in
the light of the parliamentary system that is sought to be established by the Bill, Mr,
Fernando submitted that the amendments proposed by the Bill can be broadly
categorized as follows: '

Clauses that relate to the abolition of the Executive Presidential system — Clauses 2,
3,4,56,7,89,10, 11,12, 13, 19, 23, 24, 26, 27, 28 and 36.

ek
L

2)  Clauses that relate to the re-introduction of the Constitutional Council and the
Independent Commissions— Clauses 14, 16, 17, 18 29, 31, 32, 33, 24, 35, 37, 38, 40,
41, 44, 45, 46, 47, 48, 49, 50 and 51.

3}  Clause 15 that relates to the Cabinet of Ministers,

4)  Clauses that do not fall under any of the above — Clauses 20, 21, 22, 25, 30, 39, 42,
43 and 52.
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It was common ground among all learned Counsel that the principal purpose of the Bill is
to abolish the Executive Presidential system and restore the Westminster system of
Government where there shall be a Cabinet of Ministers charged with the direction and
control of the Government of the Republic and where the Prime Minister shall be the
Head of the Cabinet of Ministers, and relegate the present Executive Presidency to that
of a largely ceremonial role, similar to what existed under the 1972 Constitution until the
second Amendment to the said Constitution was introduced in October 1977,

Mr. Fernando quite correctly submitted that the function of this Court is only to
pronounce on the constitutional question as to whether the approval of the People at a
Referendum is mandatory for the enactment of the Bill, and that this Court is not being
called upon to pronounce on the political question as to whether consultation with the

People may be desirable prior to enacting same.

Evolution of the Westminster System of Government to an Executive Presidency

The main thrust of the submissions of the Petitioners is that the Bill erodes the executive
power of the elected President and as such violates Articles 3 and 4 of the Constitution
and hence may be enacted only upon approval by the People at a Referendum. The
response of Mr. Fernando was that the agency or the instrument for the exercise of the
executive power of the People can be changed by amending Article 4 without being
approved by the People at a Referendum provided such amendment has no prejudicial
impact on the Sovereignty of the People.
i

In addressing these contrasting but engaging contentions, it is apposite to begin by
examining the introduction of the executive presidential system of government into our
constitutional framework and the core principles underlying such system. An examination
of the clauses of the Bill that allegedly encroach upon them will be considered thereafter.

The 1972 Constitution was based on a Parliamentary system of Government. In terms of
Section 5 of the 1972 Constitution, the National 5tate Assembly was the supreme
instrument of State power of the Republic and was to exercise the executive power of the
People, including the defence of 5r Lanka, through the President and the Cabinet of
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Ministers. The Head of State was the President while the Prime Minister was the Head of
both the Government and the Cabinet of Ministers.

The change from a Parliamentary system of Government to a hybrid system of
Government consisting of an Executive President elected by the People and an elected
Parliament was made by the Second Amendment to the 1972 Constitution.

Mr. Fernando submitted that the semi-presidential system of government represented a
radical constitutional departure but was established without a Referendum being

conducted,

Nevertheless, we note that unlike the 1978 Constitution, the 1972 Constitution did not
pravide for a Referendum and hence there was no question of seeking approval through
a Referendum for the Second Amendment to the 1972 Constitution becoming law.

However, the United National Party manifesto placed before the people at the General
Elections held in July, 1977 sought a specific mandate to create an Executive President
elected by the people.

The relevant portion read as follows:

“We seek your mandate to draft, adopt and operate a new Republican Constitution
in order to achieve the goals of a democratic socialist society. We shall include in the
Constitution the Basic 1Principfes accepted by the 1975 Party Sessions with reference
to religion and language and omong them being the guaranteeing to the people their
Jundamentol rights, privileges and freedoms, re-establishing the independence of
the press and the judiciary and freeing it from political control and interference. We
will ensure in the Constitution that every citizen, whether he belongs to a majority or
minority, racial, religious or caste group, enjoys equal and basic h.w.'nun rights and
opportunities. The decisions of an All-Party Conference, which will be summaoned to
consider the problem of non-Sinhala speoking people will be included in the
Constitution.

692
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Executive power will be vested in a President elected from time to time by the
people. This will ensure stability of the executive for a period of vears between
elections. The Canstitution will also preserve the Parliamentory sys tem we are used
ta, for the Prime Minister will be chosen by the President from the Party that
cornimands the majority in Porliament and other Ministers of the Cobinet will also be

glected Members af Parfioment.” [Emphasis added |

(Source: Vision & Reoiity The 1978 Constitulion of S Lanka, Privance Wijesekers
and Maufel Abdul-Rahman, Stamford Lake Publication, 2014, page 1)

Although People had given the mandate to introduce the hybrid system of Government
by voting the United National Party to power at the General Election held in 1977, if the
Constitution ztdr::ptr:;d thcﬂirnafrer specifically requires the People to approve a
canstitutional amendment to change such hybrid system at a Referendum if such
amendments are to become law, mere mandate obtained through the manifesto prior to
the adoption of such Constitution cannot override the requirement of the approval st a

FEeterendum stipulated by such Constitution itself.

The Second Amendment to the 1972 Constitution was referred to the Constitutional
Court on 14" September 1977 in terms of Section 55(2) of the 1972 Constitution with an
endorsement under Section 55(1) by the Cabinet of Ministers that in its view it was urgent
in the national interest, Since the Bill was for the amendment of the Constitution, the
Constitutional Court held in the Second Amendment ta the Constitution Bill [Decisions

of the Constitetional Court of Sri tanka, Vol 5 page 8] that it cannot be certified by the
Hon. Speaker under Section 49 of the Constitution without it being passed by a two-thirds
al least of the whole number of members of the National State Assembly (including those
not present) vating in its f;rf-'mjr.

It was passed with the required votes and was carlified on 20 October 1977 but came
inta force an 04" February 1978, The Second Amendment to the 1972 Constitution
brought about a fundamental change by mandating that the “’mmm.lr.f'.-'ﬁ power of the
Peaple, fncluding the defence of Sr Lonka, shall be exercised by the President”. The
resuftant position was that the President became the Head of the State, the Head of the
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Executive, Head of the Government and Commander-in-Chief of the Armed Forces and,
with the National State Assem bly, became the “supreme instruments of State power of
the Republic”,

The Report of the Select Committee of the National State Assembly appointed to consider
the Revision of the Constitution leading to the enactment of the 19?3 Constitution
provided at Appendix Il to the Report, a Draft Constitution containing a statement of the
principles which should govern the revision of the Constitution. The Report stated that
the Draft Constitution incorporates the principles of the Executive Presidential system
created by the Second Amendment and makes necessary ancillary and mnsequentlal

provisions.

The 1978 Constitution was certified into law on 31*% August 1978, Article 171 repealed the
1972 Constitution.

Upon an examination of Article 4(b) of the 1978 Constitution it is abserved that the words
“of the Republic elected by the People” has been added to the original formulation in the
1972 Constitution. This brought about the nexus between the mandate received by the
United National Party at the General Elections in 1977, creation of an elected executive
President by the Second Amendment to the 1972 Constitution and the retention of an
elected executive President in the 1978 Constitution.

In the Seventeenth Amendment to the Constitution [Decisions of the Supreme Court on
Parliamentary Bills (1991 - 2003) Vol. VIl, page 213 at 218] it was held that “it would

indeed be illogical to contend that the Amendment which was introduced only with o
special majority without submission te a Referendum could be repealed only if it is
submitted to a Referendum”.

The above statement made by the Court in its determination on the Seventeenth
Amendment to the Constitution [Supra.) was considered and analysed by this Court in its
determination on the Twentieth Amendment to the Constitution Bill (2020) (Supra). In
the said determination (Supra. at page 105) it was held as follows:
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“In this context it is pertinent to note thot the 1978 Constitution wos enacted after
repealing the 1972 Constitution. The 1972 Constitution did not contain any provision
requiring the approval of the People ot a Referendum, when passing a Bill, if they
were inconsistent with any provisions in the Constitution. Therefore, the foct that
certain provisions existed in the 1978 Constitution per se cannot negate the effect of
Article 83 of the Constitution. As correctly submitted b ¥ the Attorney-General when
considering the Constitutionality of a Bill in the context of Article 83, what should be
considered is the provisions in the Constitution as at the time the Bill is proposed to
be submitted and the impact the Bill would have on those provisions. It is alse
pertinent to observe that Article 80{3) of the Constitution precludes any Court
making any determination on the validity of a law, after the President’s or Speaker’s
Certificote is endorsed on the Bill,

Therefore, the object and purpose and the effect of the Bill namely that restoration
of status quo ante 19th Amendment per se does not take away the jurisdiction of the
Court to examine whether any of the Clouses in the Bill ottract Article 83 of the
Constitution.”

Accordingly, we are not inclined to accept the submission that a change to the executive
1
presidential system of government does not require a referendum as it was created

without a referendum.

The Report of the Select Committee of the National State Assembly appointed to consider
the Revision of the Constitution goes on to state that the reasons for the introd uction of
the executive Presidential system were fully explained at the time the Second
Amendment was introduced. This may well be a reference to the speech made by the
then Prime Minister J.R. Jayawardene in the National State Assembly at the Second
Reading of the Second Amendment to the 1972 Constitution on 23" September 1977
where he sought to explain the rationale for the creation of an Executive President as

follows:

“In moving the Second Reading | wish to explain to Hon. Members in detail the
provisions of this amending Bill. We are not changing the parliamentary system as it
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exists under the Republican Constitution, but a fundamental change is being made
with regard to who should be the Head of the Executive. One could say that this
amendment would make our Constitution o combination of the presidential system
and the parliamentary system as we know it in the United Kingdom. Under the
Republican Constitution the Head of the Executive is the President, but he has to act
on the advice of the Prime Minister. | will cite those sections later. Under the
amending provisions the Head of the Executive will be the President but he will be
also the Head of the Cabinet of Ministers and the Chief Executive acting on his own
advice and not on the advice of the Prime Minister. He will therefore, be the Head of
the State and the Heod of the Executive.

This change has been advocated by me for almost ten years, long before the United
National Party won the last election, becouse | felt that in o developing country the
Executive should be stable and not dependent on the whims and fancies of the
House, as happened in the 1960 short Parliament when within a few months we had
to have another general election, as happened in December 1964 when the
Government of Mrs. Sirimavo Bandoranoike was defeoted by one vote, though they
had about one and half years more to go.

Under the reformed Constitution the President, we are suggesting, should be in office

for a period of six years but not simultaneously with the House because his election
may be independent of elections to the House. He will not change with any change
in the composition of the House; he will continue for that period of six years and he
will be elected by the whole country, not as now nominated by the Prime Minister.

[Parliamentary Debates (Hansard), Volume 23 = No. 9, 23™ September, 1977, 1219]

The sovereignty of the people, as | said, functions in various ways, certainly by the
multi-party system of the elections that we have in this country. The sovereignty is
divided into three aspects. There is the Executive, the Legisloture and the Judiciary. |
will not go into the constitutions of the world, but under our Republican Constitution
the National State Assembly is the repository of the people’s sovereignty. 12 million
people cannot sit in the National State Assembly and discuss affairs of state. By the
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elections, they vested all their power in the National State Assembly and the National
State Assembly vested its executive power in the Prime Minister and the Cabinet,
kept ta itself the legislative power and exercised the judicial power in the constitution
through courts created by the Constitution and by law. That is how the Nationol State
Assembly functioned as the repository of the sovereignty of the people, elected by
the people from time to time, subject to the people and responsible to the people.

The Executive depended on @ majority in this House. The Prime Minister is chosen
from the party that enjoys the confidence of the House and the Ministers are chosen
from Members in the House. If the majority in the House votes against the Prime
Minister and the Cabinet, then the Executive ceases to exist. One can choose another
Executive from the same House or go before the people. That is what | am trying to
avoid by the amendment, so that the Executive need not depend on the votes in the
House though the Prime Minister and the Cabinet may have to go and the President
may have to find another Prime Minister and another Cabinet. Let us toke the
example of 1964 when Mrs. Bandaranaike’s Government was defeated by one vote,
If that happens now, after this Amendments, the Cabinet and the Prime Minister will
have to go, but the President will continue, the Executive will continue. That is the

difference that we are making.

[Parliamentary Debates (Hansard), Volume 23 - No. 9, 23™ September, 1977, 1226-

12271
So, firstly, take the question of the elected President. Do you want such a President

or not and an elected Executive? We feel very strongly that the Executive should be
elected by the People and not selected by the House becouse firstly there will be
stability; secondly, the whole country can express its view as to the Executive which
they do not do now, ?iher,-' merely elect Members for each electorate; of course, they
may vote for a party, but they elect members for each electorate.

[Parliamentary Debates (Hansard), Volume 23 —No. 8, 23" September, 1977, 1236]

That is also retained in the amendment. Though you have the Executive, that is the
President, chosen by the people and irremovable, though he may have an opposing
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party in the House, the Prime Minister ond the Cabinet ore accounioble to the House,
You curn change them ot pleasure, you con Wen ther oul, The President, as today,
may arder o dissolution, ond have o new Parlioment, or he may reshuffle the Cahinet,
but theoy must be from Members of this House. That is what is important. They must
be legislators and they must enjov the confidence of the House oz they do today. But
the President, oloof from oll this, i= only subject o the Peopie, and ance in 5o many
vears he must go fo the People; he is not subject fo the whims and fancics of this
House as President but us Head of the Cabinet he must govern with the Cabinet ond
the Prime Minister responsible to the Houwse and having the confidence af the House.
That is the wmendment, the new departure we are making from the extant
Constitution, from the Constitution of the United Kingdom, from the Constitution of
the United States af America, even [rom the Consiiivufion of Fronce because under
the French Constiturion the Ministers are nat chasen from the legisionure but from
outside. We say they must be from the legislature because | personally believe that
a Minister being in thelHouse, sutyect fo Queslion time, subject ta Adjournment time,
subject to control af ﬂm House, 15 one of the essentiol features of the House broing
representative af the sovergigniy of the people. OF course, in America it has
developed in o differest way aver a period of 150 years, and thowgn Miristers are
chosen from outside they are subject to examination by various Standing
Committees, hy Longressional Commitiess. But we proefer the Hovse kere, a5 a
whale. Iam a great believer in this Hause as an institution, and [want this Hotse to
cantinue with oll its strength ond power, restrained only by its own degisions, So we
gre nat touching that. There is nothing in our omendments that touches the POWers
annd functions af the House. Yaou will see from the amendments that what | have said

pertaing to the functions we want this House ta perform.

[Parlizmentary Debates (Hansard), Volume 23 = No. 8, 23" Seplember, 1977, 1238-
1239]
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The Clauses of the Bill relating to the Executive Presidency

The Bill contains five principal Clauses that seek to give effect to the primary objective of
the proponent of abolishing the Executive Presidential system of Government that is

currently in existence. |

The first is Clause 2(a) of the Bill which seeks to amend Article 4({b) of the Constitution
by the deletion of the wards, ‘elected by the Peaple’ and the substitution therefor of the
words, ‘and the Cobinet of Ministers as provided for in the Constitution." If amended,
Article 4(b) would read as follows:

“The Sovereignty of the People shall be exercised and enjoyed in the following

manner;=

(b) the executive power of the People, including the defence of 5ri Lanka, shall be
exercised by the President of the Republic and the Cabinet of Ministers as
provided for in the Constitution;”

The effect of the above amendment is that the reference as at present in Article 4(b) that
the Executive Power of the People is reposed in the President elected by the People, shall
""""""" i sed with a President who is not

]
elected by the People and the Cabinet of Ministers, as well.

The second is Clause 3 of the Bill which seeks to amend Article 30(1) as well as Article
30(2) and seeks to introduce two provisos to paragraph (2) and four new paragraphs

numhbearad ac nAraor hl 3l = 15} Tl"ﬁﬂ nrnu:rﬁt and the mranacoed meesacranbhe ralata #m
uuuuuuuuuuuuu AR |- LR ek | REFLe P AEAD A AAW Rt ddiekd LiAh. pAR LIRS TEgidiinia rciailc Lo
the election of the President by the Parliament and are consequential to and a reflection

of the amendments that are proposed to Articles 30{1) and (2).
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Article 30 as it presently stands, reads as follows:

“f1} There shall be a President of the Republic of 5ri Lanka, who is the J:.read of the
State, the Head of the Executive and of the Government, and the Commander-
in-Chief of the Armed Forces.

(2) The President of the Republic shall be elected by the People, and shall hold

office for o term of five years.”
|

Pursuant to the amendment that is sought to be made by Clause 3 of the Bill, Article 30{1)

and (2] will read as follows:

“(1) There shall be a President of the Republic of Sri Lanka, who is the Head of the
State, the Head of the Executive and the Commander-in-Chief of the Armed
Foreces, who shall act in accordance with the Constitution.

(2) The President of the Republic shall be elected by Parlioment, in the manner
provided in paragraph (3] of this Article, and shall ordinarily hold office for a
term of five years." '

The third relates to Article 33 which contains the powers and functions of the President.
This Article is sought to be repealed by Clause 5 of the Bill and replaced with a new Article.
In doing so, the present 1!-.rticle 33(a) which empowers the President ‘to make the
Statement of Government Policy in Parliament at the commencement of each session of
Parliament’ and Article 33(c] which requires the President to ‘ensure the creation of
proper conditions for the conduct of free and fair elections, at the request of the Election
Commission” will be removed.

The fourth is Clause & which seeks to introduce the following two Articles numbered as
Article 33A and Article 33B:

Article 33A - “The President shall be responsible to Parliament for the due exercise,
performance and discharge of his powers, duties and functions under the Constitution and

any written law, including the law for the time being relating to public security
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Article 23B — "The President shall olwoys, except as otherwise provided by the

Canstitution, act an the pdvice of the Prime Minister”

It must be noted that the proposed Article 234 is identical to Article 42 of the present
Constitution while the proposed Article 32B is identical to Section 27{1) of the 1972
Canstitution in so far as the obligation on the part of the President to act on the advice of
the Prime Minister, The proposed Article 33B plays a pivolal role in the arguments
presented to this Court by all learned Counsel for the Petitioners and the submissions of

the learned Soficitor-General and will be discussed later,

The fifth is Clause 15 which seeks to repeal Chapter VI containing Articles 42 — 53 and
substitute therefor, a new!Chapter VIIl comprising of Articles 42 — 53_ The significant

delotions/introductions of Clause 15 are as follows:

aj  Article A2(2} which provided that the "President shall be a member of the Cabinet of
Ministers anrd shall be the Head of the Cabinet of Ministers” has been deleted and
replaced with Article 42{3) in terms of which, " The Prime Minister shall be the Head

af the Cabiner of Ministers.”

bl Article 44(2) which provides that “the President may assign o himself any subject or
function and shall remain in charge af any subject or function not assigned to any

Mdinister”™ has been daeleted.

The cumulative effect of the above two Clauses therefore is that the President shall

no longer be the Head or even a memhber of the Cabinet of Ministers.

) Article 43(3) 1_.-.-'hicl'| provides that, “The President shall appoint as Prime Minister the
Member of Porliament who in his opinion is most likely to commond the confidence
af Parlicment” is sought to be deleted and replaced with Article 42{4) in terms of
which “The President sholl pppoint as Prime Minister, the Member of Parfiament,
who commuands the confidence of Parlioment.” Mr. Manohara De Silva PC submitted
that, the discretion that the President had in the appointment of the Prime Minister

thus has been removed.
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d)  Article 44(1) which provided that the President shall, in cansultation with the Prime
Minister, where he considers such consultation to be necessary, (a) determine the
number of Ministers of the Cabinet of Ministers and the Ministries and the
assignment of subjects and functions to such Ministers; and (b) appoint from among
the Members of Parliament, Ministers to be in charge of the Ministries so
determined, as well as similar provision contained in Article 45 with regard to
Ministers who are not members of the Cabinet, and Article 46 with regard to Deputy
Ministers, have been removed, The proposed Article 43 relating to the number of
Ministers of the Cabinet of Ministers and Ministries and the assignment of subjects
and functions to such Ministers, as well as proposed Articles 44, 45 and 46 relating
to the appointment of Cabinet Ministers, Ministers who are not members of the
Cabinet and Deputy Ministers and the assignment of subjects, respectively, requires
the President to act on the advise of the Prime Minister, This requirement to act on
the advise of the Prime Minister has been extended to the appointment of acting
Ministers, the Secrellar',r to the Cabinet, Secretary to the Prime Minister and
Secretaries to Ministries — vide proposed Articles 49, 50, 51 and 52

e) Article 47(2) which provides for the removal of the Prime Minister, Cabinet
Ministers, Ministers who are not members of the Cabinet and Deputy Ministers has
been amended by removing the right of the President to remove the Prime Minister
—vide proposed Article 46(2).

The Bill also contains several clauses which are incidental or consequential to the primary
objective sought to be achieved by the above five clauses, including the clauses relating
to the re-establishment of the Constitutional Council, and the Independent Commissions.

The following amendments relate directly to the President.
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Article in the Constitution

34 — the power of the President to

frani a pardon

12

13

19

22

[ 21

- Upposition shall be required prior to

714

Amendment

The concurrence of the Prime

Minister and the Leader of the

granting a pardan.

40 —Vacation of DELE of the Pre !-:-idnnt
- and electing a President Lo succeed

Repealed

41 — Staff to the President's Office to
. be appointed in consultation with the

| Cabinet of Ministers

Maximum number of staff to he
decided by the Cahinet of Ministers

the President to dissolve Parliament

meeting

20— A Bill passed by Referendum to be
endorsed by the President

F0(1) ﬁrnvisn (a) rﬁ.;trictinﬁ the rizht of

| for a period of 2 ¥ years since its first _

| Members réquest the President to do

shall  not
Parliament by |

Prasident dissalve _

Parliament unless
resolution passed by not less than |

one half of the whole number of

S0,

| certified upon the expiry of the said

If the President does not certify the |
Bill, the Bill shall be deemed to be _

period

85 = The President’s pa.ﬁ':n::r to submit a
Bili for a Referendum. 85{2) confers
upan the President the discretion not
to submit a Bill which is not for the

amendment  or repeal of  the

Constitution,

CENN

If the President fails to submit a Bil i
passed by the special majority for a
Referendurmn, the Bill shall be deemed
to have been submilted to the
People. Article 85{2) is therefore
deleted
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39 129 — The right of the President to | Repealed
invake the consultative jurisdiction of
the Supreme Court

43 154F(2) and (3) — The exercise of the | Repealed
Governor's discretion shall be on the
direction of the President

Sovereignty is in the People

The Preamble to the 1978 Constitution {SVASTI), provides that the People of Sri Lanka,
having by their Mandate freely expressed on the 21 of July 1977, had entrusted and
empowered their Representatives to draft, adopt and operate a new Republican
Constitution in order to achieve the goals of a Democratic Socialist Republic.

The Preamble further states that the freely elected representatives of the People of Sri
Lanka, in pursuance of such Mandate and humbly acknowledging their obligations to the
People, had thereafter enacted the Constitution as the "Supreme Law™ of the Demaocratic
Socialist Republic of Sri Lanka, ratifying the immutable republican principles of
REPRESENTATIVE DEMOCRACY, FREEDOM, EQUALITY, JUSTICE, FUNDAMENTAL HUMAN
RIGHTS and the INDEPENDENCE OF THE JUDICIARY as the intangible heritage that
guarantees the dignity and well-being of succeeding generations of the People of Sri
Lanka.

The origins of the concept of ‘Sovereignty is in the People’ of Sri Lanka can be found in
Section 3 of the 1972 Constitution which has been carried over to Article 3 of the 1978
Constitution which provides that "In the Republic of 5ri Lanka sovereignty Is in the People
ond is inalienable. Sovereignty includes the powers of government, fundamental rights
and the franchise.”
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Arlicle 4 thereafter proceeds to set out the manner in which the Sovereignty is to be

exercised, and reads as follows;

“The Sovereiunty of the Peaple shall be exercised and enjoyed in the following

mafner;

(@) the legislotive power of the People shall be exercised by Parlioment: consisting
of elected representatives of the People and by the People ut o Referendum;

fb)  the executive power of the People, including the defence of 5ri Lanka, shall be
exercised by the President of the Republic elected by the People;

fc]  the judiciol power of the People sholl be exercised by Porliament through
Ccourts, fribunals and institutions created and'established, or recognized, by the
Constitution or cregted and established by low, except in regard to matters
relating to the privilege und powers of Porlioment and of its members, wherein
the judicial power of the People may be exercised directly by Parliament

according to law:

fdl  the fundemental rights which are by the Constitution declared ond recognized
sholl be respected, secured and advanced by oll the organs of government and
ol bo abridgad, restricted or denfed, save in the monner ond to Lhe exleni

hereinafter provided; and

(e} the franchise shall be exercisable at the election of the President of the Republic
and af the Members of Parliament and at every Referendum by every citizen
who has alteined the age of eighteen years and who, heing qualified to be an
elector os heref:rmﬁnr provided, has his nome entered in the register of

electors.”



719 3088e®xInd 720

The repository of executive pewer under the 1978 Constitution

The learned Solicitor General submitted that as the Constitution nmow stands, the
President is the fountain from which the Executive power flows and it is the President
who is responsible for the distribution of that power in accordance with the provisions of
the Constitution. She submitted further that several provisions of the Bill subject the
President to a power sharing arrangement, where not only would the President no longer
be that fountain, but would make him subordinate to the Prime Minister by causing every
act of the President to be carried out upon the binding advice of the Prime Minister — vide
Clause 6.

Mr. De Silva, PC su I:rmilte'::l that the President is the supreme authority within the
Executive organ of government and that even though the Cabinet of Ministers exercises
shared Executive power, it derives that power from a President, who is the custodian of
that power and has distributed his power to the Cabinet by virtue of him being inter alia
the Head of the Executive and of the Government (Article 30(2)), Head of the Cabinet and
a member of the Cabinet charged with the direction and control of the Government
(Articles 43{1) and (2)). As such, he submitted that in the Executive power-distribution
mechanism of government which is entrenched as part of the Sovereignty of the People
and which functions to date, the President remains a repository of Executive power and
maintains a link with the other agent who exercises Executive Power, i.e. the Cabinet of

Ministers, by virtue of the President himself, and no other, having delegated such power.

Mevertheless, Mr. Fernando contended that under the 1978 Constitution, the President
is not the sole repository of executive power. He relied on the determination of this Court
in the Nineteenth Amendment to the Constitution Bill (2015) [Decisions of the Supreme
Court on Parliamentary Bills (2014-2015) Vol. XIl page 26 at 31-32] where after referring
to Article 43 of the Constitution, it was held that:

“This important Article underscores that the Cabinet collectively is charged with the
exercise of Executive power, which is expressed as the direction and control of the
Government of the Republic and the collective responsibility of the Cabinet, of which
the President is the Head. It establishes conclusively that the President is not the sole
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repository of Executive power under the Constitution. it is the Cabinet of Ministers
collectively, and not the President alone, which is charged with the direction and

control of Government. Further, this Cabinet is answerable to Parliament.

Therefore the Constitution itself recognizes that Executive Power is exercised by the
President and by the Cabinet of Ministers, and that the President shall be responsible
to Parlioment and the Cobinet of Ministers, collectively responsible and answerable
to Porlioment with regord to the exercise of such powers. Additionally, certain
powers with regard to the Public Service are vested in the Public Service Commission
and some in the Cabinet of Ministers {Articles 54 and 55), agoin showing that
execulive power is r1l::rlll concentrated in the President. Chapter Vi, Vill and IX of the
Constitution are titled “The Executive - The President of the Republic®, “The Executive
- The Cabinet of Ministers® and “The Executive - The Public Service” respectively.
[Emphasis added]

Nevertheless, this Court has in several judgments reiterated the fact thar'under the 1978
Constitution, the executive power of the people is vested in and exercised by a President
elected by the people.

In the Third Amendment to the Constitution Bill [Decisions of the Supreme Court on
Parliamentary Bills (1978 — 1983) Vol. | page 141 at 14&], Court held as follows:

“Article 4(b) envisages the executive power of the People being vested in ond
exercised only by a President who has been elected by the People. The foundation
and justification for the grant of the executive power is election by the People. The
election symbolizes the Soverelgnty of the People. It is fundamental to the exercise
of the Sovereignty of the People thot the repository of the executive power should
be a person elected by the People. In this respect Article 40(1) which provides for
Parliament electing as President ane of its members to function os President, on the
elected President vacating office prior to the expiration of his term of office is a
departure from Article 4{b) and impinges on the Sovereignty of the People. A person
elected by Parlioment and not by the People has been enabled to exercise the
executive power of the People. Since Article 40(1) has been Incorporated in the

722
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Constitution its validity cannot be questioned, but it cannot furnish an argument
against any new provision which is consonant with Article 4{b).” |[Emphasis added]

In 5.C. Reference No. 2/2003, involving two questions referred to this Court in terms of
Article 129(1) of the Constitution, a five-member bench after examining the relevant
provisions of the 1946, 1972 and 1978 Constitutions held that the removal from the 1978
Constitution of the requirement as contained in the 1946 and 1972 Constitutions for the
Head of a State to act on the advice of the Cabinet of Ministers or of any Minister
consolidates the executive power and the defence of 5n Lanka in the hands of the

President as the sole repository of the executive power and defence of Sri Lanka. It was
further held that the plenary executive power including the defence of 5ri Lanka is vested
and reposed in the President of the Republic of 5ri Lanka and that the Minister appointed
in respect of the subject of defence has to function within the purview of the plenary

This Court has specifically stated that (at pages 5-8), "Although it is generally believed that
the tronsition to the Presidential form of Government took ploce under the 1978
Constitution, Mr. de Silva correctly submitted that the transition was in fact effected by
the Second Amendment to the 1972 Constitution certified on 20.10.1977..The
amendment albeit brief in its content shiced through the 1972 Constitution and by virtue
of Section 19 and the amendments to Section 20 the President became the Head of the
State, the Head of the Executive, Head of the Government, Commander in Chief of the
armed forces and was empqwered to declore war and peace. Significantly, Section 27(1)
which required the Presfdel*nt to act on the advice of the Prime Minister or @ minister
assigned by the Prime Minister was repealed thereby elevating the President to be the
sole and untrammeled repository of executive power." [Emphasis added|

In Bandaranaike v, Attorney-General [{1982]) 2 Sri LR 786 at 792] this Court considered
the different types of jurisdictions vested in it and held that the descriptions
‘determination’, judgment’, "opinion’, 'decision’ and 'conclusion’ are different labels for
the same concept. Therefore, the above opinion of this Court has the effect of a judgment.
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Accordingly, under the present Constitution, the President elected by the People is the
sale repository of the executive power of the Feople. Nonetheless, it does not mean that
executive power cannot be exercised by any other person or boedy. It can be, provided
that the executive power is distributed to such person or body through the President as
a delegate of the President. So long as the President remains the Head of the Executive,
the exercise of his powers remains supreme or sovereign in the executive field and
others to whom such power is given must derive the authority from the President.

The above position has been recognized in 5.C. Reference No. 2/2003 , in the following
manner (at pages 8-9):

“We have to now consider the role of the Cabinet of Ministers and of an individual
Minister in relation to the exercise of executive power and the defence of 5rf Lanka.
In the preceding account as to the constitutional history of this country it is revealed
that under the 1946 and 1972 Constitutions the executive power including the
defence of 5ri Lonka was exercised by the Cabinet of Ministers headed by the Prime
Minister. By the second Amendment to the 1972 Constitution the reference to the
Cabinet aof Ministers in section 5, which dealt with the exercise of executive power
and the defence of Sri Lanka was removed, That remowval of the Cabinet of Ministers
os a repository of executive power including the defence of Sri Lanka was further
entrenched by Article 4(b) of the present Constitution, which links the exercise of
such power to the mondate received by the President from the People who are
sovereign. On the other hand, the role of the Cabinet of Ministers is functional in
nature in relation to the subjects coming within the Government of the Republic.
These functions are attended to by the respective Ministers within the purview of the
executive power including defence of Sri Lanka which is solely vested in the President
elected by the People. The pervasive control of the President in relation to the

i} Article 30(1) which provides that the President is the Head of the State, the
Head of the Executive and of the Government and the Commander in Chief of
the Armed Forces;
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i} Article 43(2) which provides that the President shail be the Head of the Cabine!

af Ministers;

i} Articles 43(3), 44(1), 33(3), 45 and 46 which empowers the President to anpaint
the Prirme Minister and Ministers, assign subjects and functions to such
Ministers, change them from time to Gme, appoint Ministers not being

members af the Cabinet and 1o appoint Deputy Ministers;

iv) Article 47 which empowers the President to remave the Pritme Minister, and

Minister or Deputy Minister,”

Moreover, in the Nineteenth Amendment to the Constitution Bill (?015) [Supra. at pages
32-33] it was held that:

“The People in whom sovereignty is reposed having made the President os the Head
of the Executive in terms of Article 30 of the Constitution entrusted in the President,
the exercise of the Executive power being the custodian of such power. If the people
fiave conferred such power an the President, it must be either exercised by the
President directly or someone who derives authority from the President. There is
no doubl thai the Executive powers con be dislributed to others via President.
However, if there s no link between the President and the person exercising the
Executive power, it may amount to a viciation of mandate given by the people 1o the
President. If the J'nafj'.-sl'nnbj'e soverelgnty of the people which they reposed on the
President in trust is exercised by any other agency or instrument who do not have
any authority from the President then such exercise would necessorily affect the
soversignty of the People. Though Articls 4 provides the form and manner of
exercise of the soveresignty of the peogre, the ultimate act or decision of Ris executive
functions must be retained by the President. So fong os the President remains the
Head of the Executive, the exercise of his po wers remain supreme or sovereign in
the executive field and others to whom such power is given must derive the
authority from the President or exercise the Executive power vested in the

President as a delegate of the President.” [Emphasis added]
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The statement relied upon by Mr. Fernando in the Nineteenth Amendment to the
Constitution Bill (2015) [Supra. at page 31] that the President is not the sole repository
of executive power is difficult to reconcile with the unambiguous statement in Article 4{b)
of the Constitution that the executive power of the people, including the defence of Sri
Lanka shall be exercised by the President elected by the people and the further statement
by Court in the same determination referred to earlier. No doubt that the Cabinet of
Ministers also exercise executive power. Nonetheless, that is due to their appointment
being made by the President and through his status as the Head of the Executive and the

Cabinet of Ministers.

We are of the view that under the 1978 Constitution the President elected by the People
is the sole repository of the executive power of the people. All other persons and bodies
exercising executive power derive their authority through the President, If there is no link
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relationship b Article 3 and Article 4

Accordingly, as Article 4(b) presently stands, the President is the custodian of the
Executive power of the People. However, with Clause 2 of the Bill, the executive power of

the People will be exercised by the President and the Cabinet of Ministers.
]

The question for this Court is whether the proposed amendments to the executive power
of the elected President, taken together or separately, seek to amend Article 4 or any
other Article af the Constitution in a manner that violates the provisions of Article 3 or
any other entrenched Article. If this guestion is answered in the negative, a Referendum
is not required and the Bill can be passed with the special majority of Parliament. If the
answer is in the affirmative, the Bill would be required to be passed by the special majority
of Parliament and approved by the People at a Referendum.

The relationship between Articles 3 and 4 has been considered by this Court in a series of

previous determinations.
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In the Third Amendment to the Constitution Bill [Supra. &t papge 143] it was 'sr:-eci’ricaﬂy

held that Article 4 is complementary to Article 3 and therefore should be read together,

Furthermore, it was held (a1 page 147) that the President exercises executive power of

the people as a delegate of the People,

Thus, different features of L!‘II;" Sovereignty that is reposed in the people can be delegated
by the people to be exercised by an organ of government. Article 4 deats with both the
delegation and the exercise of different features of Sovereignty. This delegation is an
essential component of Sovercignty as it is impracticable for the people to be exercising
any one or more of them. Any chanpge Lo such delegation which brings in anather person
or institution, as inferiar, coordinate or superior to the existing organ, to exercise that
part of Sovereignty must be with the approval of the people as otherwise it infringes

Article 3.

in the Nineteenth Amendment to the Constitution Bill [2002) [Supra. at page 319] a

Divisional Bench of this Court observed as follows:

"Sovercignty, which ordinarily means power ar more specifically power of the State
gs proclaimed fn Article 1 1s given another dimension in Article 3 from the point of
the Pecple, to includs;

{1} the pawers of Government;

(2] the fundomental rights; and

3)  the fronchise.

Fundamental rights ond the franchise are exercised and enjoyed directly by the
peaple and the orgons of government ore required to recognize, respect, secure ond

advaonce these rights,

The pawses af government are separoted as in most Constitutions, but unigue to our
Constitution Is the elghorotion in Article 4 (o), {B) and (¢} which specifies tho! each
argan of goverament shall exercise the power of the People ottributed to thot organ.

To make this point clearer, It showld be noted thot subporagrapns fa), (B ond () not
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anly state that the legisiotive power is exercised by Parlioment; executive power s
exercised by the President and judicial power by Parlioment through Courts, but olso
speciffcally state in each sub parggroph that the legislotive powsr “of the Peaple®
shall be exercised by Parliament; the executive power "of the People” shall be
exercised by the President and the judicial power "of the People” shall be exercised
by Pariioment through the Courts, This specific reference to the power of the People
in each sup parograph which relates te the three orgons of government
demuonstrates thot the power remains and continues to be reposed in the People who
are sovereign, and .-'r.;; exercise by the porticular orgon of government being its

custodion for the Ume being, 15 for the People,

Therefore, the statement in Article 3 thol sovereignty is in the People ond s
“inglienable”, being an essential element, which perfains to the sovereignty of the
People should necessarily be read into each of the sub paragraphs in Article 4. The

relevant sub paragraphs would ther read as follows:

fez} The legislative power of the People is malienable and shall be exercised by
Parlioment:
{f) The executive nower of the People is inaliengble ond shall be exercised by

the Prosident; and

fc} The judicial power of the People is inalienable and sholl he exercised by

Porliament thlrr:rugh Courts”

The above position was elaborated further in the Twentieth Amendment to the

Constitution Bill (2020} [Supra. at page 107], when this Court, having referred to the

above paragraph from the Nineteenth Amendment to the Constitution Bill [2002)

|5upra. at page 314], held as follows:

"The scope and the interrelationship of Articles 3 ond 4 of the Constitution hod been
anolysed ond discussed by this Court in numerous judgments. It is pertinent to note
that it is only Article 3 that is entrenched under Article 83 and, Arlicle 4 merely
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provides form and manner of exercise of Sovereignty enshrined in Article 3. However,
the importance of reading both Articles 3 and 4 together, has been emphasized by
this Court, on the basis that they are linked together...

The Supreme Court in Nineteenth Amendment fo the Constitution Bili, {5C

04/2015, Decisions of the Supreme Court on Parliamentary Bills, (2014-2015) Vol. XiI
page 26 at page 31], while recognizing;

“Sovereign People have chasen not to entrench Article 4. Therefore, it is clear that
not all violations of Article 4 will necessarily result in a violation of Article 3%,

accepted with approval, the conclusion of the Supreme Court in Nineteenth
Amendment to the Constitution [Decisions of the Supreme Court on Parliamentary
Bills, (1991-2003) Vol. Vil page 313] that:
“the transfer, relinquishment or removal of a power attributed to one organ of
Government to another organ or body would be inconsistent with Article 3 read
with Article 4 of the Constitution”.

We see no reason to depart from the legal reasoning set out in the above paragraphs.

Can Article 4(b) be treated as being entrenched?

Article 3 provides that Sovereignty is in the People and that the Sovereignty of the People
is inalienable. Mr. Fernando submitted that what is entrenched is therefore the
Sovereignty of the People and that Sovereignty cannot be alienated from the People. He
submitted that the institutions through which such Sovereignty was to be exercised in
trust for the Peopie, have not been entrenched nor have the particuiar balance of power/
checks and balances included in the Constitution been entrenched, with the result that
any variation to the institutions specified in Article 4 will not prejudice and/or adversely
impact the Sovereignty of the People.
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He however did concede that an amendment which is inconsistent with Article 4 {or any
other provision of the Constitution), and also adversely or prejudicially affects the
sovereignty of the People ulr seeks to alienate the sovereignty of the People as a whole,
would amount to an inconsistency with Article 3 and thereby require a Referendum. He
submitted that previous Determinations which have suggested that a substantial or
significant connection to Article 3 is sufficient to hold that Article 3 is affected, do not
reflect the correct constitutional pasition.

The test as identified by Mr. Fernando would then be that the legislature is entitled to
amend Article 4 or any article that impacts Article 4 with the special majority in
Parliament, but where the amendment is prejudicial to the sovereignty of the people,
then the Bill needs to be approved by the People at a Referendum as well,

The legal basis to shift the balance of power that currently exists to the Prime Minister
and the Cabinet of Ministers without seeking a mandate from the People via a
Referendum, was sought to be justified by Mr. Fernanda on the findings of the majority

decision in the Thirteenth Amendment to the Constitution Bill [Supra. at pages 33-34])

where it was observed as follows:

“It was submitted that Article 4 which sets out how the sovereignty of the People is
to be exercised, has to be read with Article 3 as an integral part of Article 3, and as
such is entrenched along with Article 3 by Article 83. The Constitution expressly
specifies the Articles which are entrenched; Articie 4 is not one of those Articles. The
legisfative history of the 1978 Constitution shows that Article 4 wos deliberately
omitted from the list of entrenched articles. The report of the Parliamentary Select
Committee on the Revision of the Constitution published on 22.6.1978 discloses that
the Committee recommended the entrenchment of Articles 1-4, 8, 10, 11, 30{2),
62(2) and 83 {para.5 of the Report). The Bill for the repeal and replacement of the
1972 Constitution (published in the Gozette of 14.7.78) included Article 4 in the
category of entrenched Articles. However, when the Bill was passed, Parliament
omitted Article 4 from the list of entrenched provisions. That omission must be
presumed to have been deliberate, especially as Article 6, 7 and & were added to the
list,
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In our view, Article 4 sets out the agencies or instrumfn!s for the exercise of the
sovereignty of the Peaple, referred to in the entrenched Article 3. It is always open
to chonge the agency or instrument by omending Article 4, provided such
amendment has no prejudicial impact on the sovereignty of the Peaple. Article 4fa)
prescribes that “the legisiotive power of the People shall be exercised by Parlioment,
consisting of the elected representatives of the People and by the People at o
Referendum®. Article 4{a) con be amended to provide for another legislative body
consisting of elected representatives, so long as such amendment does not affect
Articles 2 ond 3.

Similarly, an amendment to Article 4(h) can be enacted by providing for the exercise
of the executive power of the People by a President and a Vice President elected by
the People. However, to the extent that a principle contained in Article 4 is contained
or is o necessory corollory or concomitont of Article 3, o constitutional aomendment
incansistent with such principle will require a Referendum in terms of Article 83, not
because Article 4 is entrenched, but because it may impinge on Article 3. In our view,
Article 4 is not independently entrenched but can be amended by a two third
majority, since it is only, complementary to Article 3, provided such amendment does
not impinge on Article 3. 5o leng os the sovereignty of the People is preserved as
required by Article 3, the precise manner of the exercise of the sovereignty and the
institutions for such é'xem'se are not fundamental. Article 4 does not define or
demarcate the sovereignty of the People. It merely provides one form and manner
of exercise of that sovereignty. A change in the institution for the exercise of
legisiative or executive power incidental to that sovereignty cannot ipso facto
impinge on that sovergignty.”

We must consider this statement in the context of the issues that arose for consideration
by Court in that determination.

The main contention of the petitioners (in the 13" Amendment to the Constitution Bill)
was that the new Chapter XVIIA consists of several provisions which are inconsistent with
provisions of entrenched Articles 2 and 3 of the Constitution and therefore that Chapter
cannot become law unless the number of votes cast in favour thereof amounts to not less
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than 2/3 of the whole number of members (including those not present) and is approved
by the People at Referendum as mandated by Article 83 of the Constitution,

In examining this argument, the majority held that the test is whether the 13
Amendment to the Constitution impinged on the two essential qualities of a Unitary
State, namely (1) the supremacy of the central Parliament and (2) the absence of
subsidiary sovereign bodies. It was clarified that this does not mean the absence of
subsidiary law-making body, but it does mean that they may exist and can be abolished

at the discretion of the central authority.

The majority held that the question is whether the 13" Amendment Bill creates
institutions of government which are supreme, independent and not subordinate within
their defined spheres. Applying this test, it was held that both in respect of the exercize
of its legislative powers and in respect of exercise of executive powers no exclusive or
independent power is vested in the Provincial Councils. The Parliament and President

have ultimate control over them and remain supreme.

With regard to legislative power, the majority held that Article 154G conserves the
Sovereignty of Parliament in the legislative field and that Parliament can amend or repeal,
the provisions in the Bill relating to the legislative authority of the Provincial Councils. It
was further held that the Provincial Council is dependent on Parliament for its continued
existence and validity and for its legislative competence in respect of matters in the
Provincial List and in the Concurrent List.

With respect to executive powers, the majority held that in exercising their executive
power, the Provincial Councils are subject to the control of the centre and are not
sovereign bodies and referred to Article 154C, which provides that the executive power
extending to the matters with respect to which a Provincial Council has power to make
statutes shall be exercised by the Governor of the Province either directly or through
Ministers of the Board of Ministers ar through officers subordinate to him in accordance
with Article 154F. Accordingly, it was held that the Governor is appointed by the President
and holds office in accordance with Article 4{b}, which provides that executive power of
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the People shall be exercised by the President of the Republic, during the pleasure of the
President. The Governor derives his authority from the President and exercises the
executive power vested in him as a delegate of the President. It is open to the President
therefore by virtue of Article 4(b) of the Constitution to give directions and monitor the
Governor's exercise of his executive power vested in him. Under the Constitution the
Governor as a representative of the President is reguired to act in his discretion in
accordance with the instructions and directions of the President. Accordingly, it was held
that the President remains supreme or sovereign in the executive field and the Pravincial

Council is only a body subordinate to him.

It is in this context that the majority went on to held that no division of Sovereignty or of
legislative, executive or judicial power has been effected by the 13 Amendment to the

Constitution Bill or by thel Provincial Councils Bill and that the national government

continues to be legally supreme over all other levels or bodies and that the Provincial

Councils are merely subordinate bodies.

It is true that the majority thereafter considered the submission of the petitioners that
Articles 3 and 4 must be read together. In addressing this submission, the majority stated
that Article 4 sets out the agencies or instruments for the exercise of the Sovereignty of
the People, referred to in the entrenched Article 3 and that it is always open to change
the agency or instrument by amending Article 4, provided such amendment has no
prejudicial impact on the sovereignty of the People. They went on to state that Article
4{a) can be amended to provide for another Iegis!ariue' body consisting of elected
representatives, so long as such amendment does not affect Articles 2 and 3 and that an
amendment to Article 4(b) can be enacted by providing for the exercise of the executive
power of the People by a President and a Vice President elected by the People.

However, it was stated that to the extent that a principle contained in Article 4 is
contained or is a necessary corollary or concomitant of Article 3, a constitutional
amendment inconsistent with such principle will require a Referendum in terms of Article
83, not because Article 4 is entrenched, but because it may impinge on Article 3. In
concluding their findings on the particular submission, the majority stated that (page 34)
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“In our view, Article 4 is not independently entrenched but can be amended by a two
third majority, since r't:r's only complimentary to Article 3, provided such amendment
does not impinge on Article 3. 5o long as the sovereignty of the People is preserved
as required by Article 3, the precise manner of the exercise of the sovereignty and
the institution for such exercise are not fundamental. Article 4 does not define or
demarcate the sovereignty of the People. It merely provides one form and monner
of exercise of that sovereignty. A change in the institution for the exercise of
legislative or executive power incidental to that sovereignty cannot ipso facto
impinge on that sovereignty.”

In this context, it is incumbent on us to determine whether the above portion forms the
ratio decidendi of the majority determination. In this exercise, it is important to bear in
mind the distinction between the ratio decidendi and the obiter dicta of a judgment.

Rupert Cross in Precedents in the English Law (3™ Ed., 1977) offers the following

formulations for the two terms:

“The ratio decidendi of a case is any rule of law expressly or impliedly treated by the
judge as a necessary step in reaching his conclusion, having regard to the line of
reasoning adopted by him, or a necessary part of his direction to the jury” (page 78)

"Obiter dictum is a proposition of law which does not form part of the ratio
decidendi” (page 79)

The statements made by the majority in the 13" Amendment to the Constitution
determination on the reading of Articles 3 and 4 and the tests to be employed are obiter
dicta since they had already determined that no division of sovereignty or of legislative,
executive or judicial power is to be made by the 13" Amendment Bill or by the Provincial
Councils Bill and that the central government continues to be legally supreme over all
other levels or bodies and that the Provincial Councils are merely subordinate bodies. No
doubt the statements reliled upon by Mr. Fernando were made at the end of the
examination of the argument made that Articles 3 and 4 must be read together.
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Mevertheless, the majority bad by then already decided that the President and Farlizment
have ultimate control aver executive and legislative powers respectively and remain
supreme in the respective fields. in other words, the majority had earlier already
determined that the provisians of the 13™" Amendment Bill did not violate Article 4 of the
Canstitution. In these circumstances, there was no need o engage upon the additional

gquestion of whethear Articleg 3 and 4 should be read together.

In the Nineteenth Amendment to the Constitution Bill {2002} [Supra. at page 319] a
seven-mermber bench of this Court had to fairly and squarely deal with the erosion of the

power of dissolution of Parliament which was held 1o be part of the executive power of

the President and a checl on the legislature. The Court observed that;

“Sovereignty, which ordinarily means power or mare specifically power of the State
as procloimed in Article 1 is given another dirnension in Article 3 from the point of

the Feople, to include ;

(1} the powers of Government:
(2)  the fundamental rights; ond
{3) the franchise.

Fundamental rights dnd the franchise ore exercised and enjoyed directly by the

people and the organs of government are required Lo recognize, respect, secure ond

advance these rights.

The powers of government are separated as in most Constitutions, but unigue to
our Constitution is the eloboration in Article 4 {a), (b} and {c} which specifies thot
each organ of government shall exercise the power of the People attributed to that
organ. To make this point clearer, it should be noted that subparagraphs (a), (b)
and {c) nat only state that the legislotive power is exercised by Parliament:
executive power is exercised by the President and judicial power by Parfiament
through Courts, but also specifically state in eoch sub paragraph that the
legislative power “of the People” shall be exercised by Parliament: the executive
power “of the People” shall be exercised by the President and the judicial power
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“of the People” shall be exercised by Parliament through the Courts, This specific
reference to the power of the Peaple in each sub poragraph which relates to the
three orgons of government demonstrates that the power remaoins and continues to
he repased in the Peaple wha are soversign, and its exercise by the particulor orgon

af government being its custodien for the time being, 15 for the Feople,

Therefore, the statement in Article 3 that sovereignty is in the People and is
“inalienable”, being an essential element which pertains to the sovereignty of the
Peaple should necessarily be read into each of the sub paragraphs in Article 4. The

refevant sih paragraj:.ihs would then read as follows:

(o) the legislative power of the People Is inalfenable ond shall be exercised

by Parliament;

fb)  the execulive power of the People is inalienable and sholl be exercised

by the President; ond

fc]  The judicial power of the People is inelienable and shall be exercised by

Parlioment through Courts,

The meaning of the word “alienate” as o legal term, s to transfer enything from one
wha has it for the time being to onother, or ta relinguish or remove anything from
where it already lies. Inglicnability of sovereignty, in relation to each organ of
government means E_.Ffm' power vested by the Constilution In one orgon of
goverament  shall nat be transferred to another organ of government, ar

relinguished or remaved from that organ of government to which it is attributed by

the Constitution.”

Haneo it weac hald that +
1l lhwrie T PR 1% LEFRAR &

one organ of the government to another; or the relinguishment or removal of such power,

would be an alienation of Sovereignty inconsistent with Article 3 read with Article 4 of the

Constitution.
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This formulation has thereafter been adopted in several declsions,

In the Twentieth Amendment to the Constitution Bill (2020) [Supra. at page 107], this

Court held as follows:

“The scope and the interrelationship of Articles 3 and 4 of the Constitution had been
analysed and discussed by this Court in, numerous judgments. It is pertinent to note
that it is only Article 3 that is entrenched under Article 83 and, Article 4 merely
provides form and manner of exercise of Sovereignty enshrined in Article 3. However,
the importance of reading both Articles 3 and 4 together, has been emphasized by
this Court, on the basis that they are linked together.”

Accordingly, it is our view that the proper tests to be adopted in determining whether a

violation of Article 4 leads to a violation of Article 3 are as follows:

1. Different features of the Sovereignty that is reposed in the People can be
delegated by the People to be exercised by an organ of government. Delegation by
the People of the Sovereignty reposed in them is part of their Sovereignty
identified in Article 3. Article 4 deals with both the delegation and the exercise of
different features of Sovereignty. In terms of Article 4(b), the People have
delegated their executive power to the President elected by them. Any change to
such delegation which brings in another person or institution to exercise the
executive power of the People must be with the  approval of the People as
otherwise it infringes Article 3. (Delegation Test)

2. The transfer, relinguishment or removal of a power attributed to one organ of
Government to another organ or body would be inconsistent with Article 3 read
with Article 4 of the Constitution. (Alienation Test)

Although the two tests may on the face of it appear to be the same, there is a difference
between them, For example, if the only amendment sought to be done by the Bill is to
amend Article 4{b) of the Constitution and specify that the executive power of the People
is to be exercised by the President elected by the People and the Cabinet of Ministers,
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applying the delegation test, it will amount to a violation of Article 3 although the
alienation test may not be satisfied.

Applying the test identified in (1) above, we hold that Clause 2(a) of the Bill which seeks
to amend Article 4{b) of the Constitution is inconsistent with Article 3 read together with
Article 4(b) of the Constitution, as it seeks to vest executive power of the People on the
Cabinet of Ministers along with the President, and as such may be enacted only by the
special majority required by Article 84(2) and upon being approved by the People at a

The requirement that the President shall act all times on the advise of the Prime

Minister |

As observed earlier, Clause 6 (proposed Article 23B) provides that, “The President shall
always, except as otherwise provided by the Constitution, act on the odvice of the Prime
Minister.” Thus, even though the Bill maintains the status of the President as the ‘Head
of the Executive’, the effect of Clause 6 and the addition of the words, “who shall act in
accordonce with the Constitution” in Clause 3(a) (Article 30{1)) makes it binding on the
President to act on the advise of the Prime Minister at all times, including the situations
provided for in Clause 15. Clause 6 plays a significant role in the shift towards a
Westminster style of Government, and its effect pervades across all powers conferred on
the President. The fact that this requirement extends to matters of defence and national

Cmmewt Blle I:.n.lﬂ-n.

his Court, Mr. Fe
stated that in view of Clause 6 (proposed Article 33B), the President would be bound to
act on the advice of the Prime Minister even with regard to declaring war and peace as
provided for in the Constitution and the exercise of powers under the Public Security
Ordinance. The proposed ﬁErticIe 33B effectively removes the Executive Power from the
President and whenever he has to exercise Executive Power he can do so only on the
advice of the Prime Minister. These provisions cumulatively impinges on the executive

power of the President in @ manner that directly violates Article 3 read with Article 4.
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It is in these circumstances that the learned Solicitor General submitted that whatever
the powers that remains vested with the President, as the Head of the Executive is, in
effect, transferred to the Prime Minister, giving rise to a situation whereby the President
would no longer retain the power to have the "ultimate act’ or “decision’, and making the
President at all times subordinate to that of an omnipotent Prime Minister. Furthermore,
she submitted that the caveat in the proposed Article 338 — except as otherwise provided
by the Constitution = has no value as the Constitution does not have any situations where
the caveat may be applied. The cumulative effect of these provisions is the
relinguishment by the President of the executive powers hitherto vested in him by the
FPeople.
i

In the Nineteenth Amendment to the Constitution (2015) [Supra. at page 34] this Court,
having considered a provision identical to the proposed Article 42{3) as well as provisions
which empowered the Prime Minister to determine the number of Ministers, Ministries,

assignment of subjects etc. held as follows:

“ln the absence of any delegated authority from the President, if the Prime Minister
secks to exercise the powers referred to in the aforesaid Clouse, then the Prime
Minister would be exercising such powers which are reposed by the People to be
exercised by the Executive, namely, the President and not by the Prime Minister. In
reality, the Executive power would be exercised by the Prime Minister from below
and does not in fact constitute o power coming from the above, from the President.
In the words of Wonasundera, J. as stated in Re the Thirteenth Amendment to the
Constitution at page 359 "If the Executive power of the People can be renounced in
this manner, serious questions regarding the proper administration of the country
could arise. At the bare minimum, legislation permitting such renunciation must
have the approval of the People at a Referendum |[...]

.. The President cannot relinguish his Executive power and permit it to be exercised
by another body or person without his express permission or delegated authority [...]
Thus, permitting the Prime Minister to exercise Executive power in relation to the six
paragraphs referred to above had to be struck down as being in excess of authority
and violative of Article 3."
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It was accordingly submitted by the learned Solicitor General that a Bill which has the
etfect of alienating People’s Sovereignty could be construed as violating Article 3.

The meaning that could be attached to the word, ‘slienation’ was considered in the
Nineteenth Amendment of the Constitution BIH {2002) [Supra. at pages 219-320] where

a Divisional Bench of this Court held as follows:

"lhe meaning of the word "oliengte”, gs o legal term, is to transfer anything from
one whao has 1t for the Ume being to another, or to relinguish or rermave anyvthing
fram where it already fies. Inalienability af sovercignty, in relotion to eoch orgon of
government means 1.‘hut power wested by the Constitution in one orgon of
governmenl shall not be transferred to another orgon of government, or
relinguished or remaved fram that organ of government o which it is ottributed by
the Constitution. Therefore, shorn of all flourishes of Constitutional Law and of
political rhf?r:rn-',. on a plain interpretation of the relevant Articles of the Constitution,
it could be stated that any power that is attributed by the Constitution to one organ
of government cannof be tronsferred te onother organ of government or
reflinguished or removed from thot orgon of government: and any such transfer,
refinguishment or removal would be an “alienation” of sovereignty which is
inconsistent with Article 3 read together with Article 4 of the Constitution. It
necessarily follaws that the balonce that has been struck between the three orgons
of governmient in relation to the power thot is attributed to each such organ, hos to
be preserved if the Constitution ftself s to be sustained.
;

Ihis balance .of power between the three orgons of government, os in the case of
other Constitulions based on a separation of ,I:l-::ll.ﬂ:-'E'n" is sustaired by certain checks

wherehy power Is oliributed to one orgon of government in relation to another.”

amendment that cavses the transfer or relinguishment or removal of the powers
contained in Article 4 of the Constitution and would affect the balance of power between
the three organs of government, has a prejudicial impact on the sovereignty of the Peaple
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as enshrined in Article 3 of the Constitution, and therefore requires to be approved by

Lhe Feople at 2 Referendum.

Mr. De Siiva PC submitted that the amendment proposed by Clause 2 to Article 4{h)
exprassly recognizes that the President "shares” the Executive power of the People with
the Cabinet of Ministers, with the inference being that the President and the Cabinet are
co-ordinate agents of Executive power. He went on to submit that when read topether
with the amendments proposed by Clause 3{a) Lo Article 30, Clause 15 to Article 43(2)
and the pivotal Clause 6 [proposed Article 33B) which makes it mandatory for the
President to act at all times on the advise of the Prime Minister, and in the sbsence of a
link between the President and the Cabinet, the President’s position vis-a-vis the Cabinet
of Ministers will be that of 8 subordinate as opposed to an equal partner in the sphere of
the Executive, resulting in an erosion of the Executive power of the People currently
conferred an the President. It was the submission of Mr, De Silva, FC that whether as a
co-ordinale or, woarse siill, a subordinate sharer of the Executive power of the Peopla,

both are contrary to the Soversignty of the People,

It is in the above factual background that we must consider the application of the second
test referred to above — e does the Bill seek to alienale the executive powers of the

Fresident?

The starting point is Clause & (proposed Article 32B), which makes it mandatory for the
President to act at all times on the advice of the Prime Minister. Even taken alone, what
this innocunus looking provision does in reality is to chain the President down to a
situatlion where he cannot exercise any powser under any law including the Constitution
unless he: abtains the advice of the Prime Minister, and thereafler act on such advice.
Failure to do so would result in the President violating the Constitution. This provision
amaunts to relinguishment and surrender of the executive powers of the President in its
purest form and amounts to an alienation of the executive powers of the President, which

vioiates Article 4(b} and impinges upon Article 3.
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[he provisions of the Bill do not stop at that. As discussed carlier, in terms of Clause 2(a)
of the Bill, the President is only one of the bodies who can exercise executive power,
Along with inter olia the loss of his status as the Head of Government and the Head of the
Cahinet of Ministers [Clauses 3(a) and Clause 15], the inability to determine the number
of Ministries, Ministers etc. and the assipnment of subjects and functions to such
Ministries, [Clause 15], the inahility to remove the Prime Minister [Clauze 15], the inability
to dizssolve Parliament unless upon a resolution of Parliament [Clause 19] and the removal
of the power to give general directions to a Governor of a Province [Clause 43], it is clear

that executive powers of the President presently contained in the Constitution have

gither been alienated or completely remaved.

The fact thai the President contemplated in the Gill is cnmplet.elﬁ,-' behalden to the Prime
Minister and Parliament is reflected in Clause 10 of the Bill which repeals the procedure
laid down in Article 38(2) for the removal of the President, As it stands now, the removal
of the President can be put in motion only upon a resolistion to such effect signed by not
less than two thirds of the whaole number of Members of Parliament alleging specific acts
of misconduct specified in the said Article, Tollowed by an inguiry and a finding by the
Supreme Court that in its opinion the President is FJ:-_'rr|:1;i|:1r;*.1'|’th,-I incapahle of discharging
the functions of his office by reason of mental or physical infirmity or that the President
is guilty of any of the other allegations contained in such resolution, and finally with a
resolution being passed by not less than two thirds of the whole numhber of Members
(including those not pr’-::sn:rrt] voting in its favour. These safeguards are proposed to be
rermaved and Parliament can remove the President by a resolution of no confidence being
passed by not less than one half of the whole number of Members of Parliament

([including those not present) voting in its favour,

There is another aspect that must be considered. The word “Sovereignty” when used in
Article 3 has a meaning that could only be appreciated through a reading of Article 4. The
word “Sovereignty” as employed in Article 3 is not exhaustive, and includes the powers
of government, fundamental rights and franchise. The phrase "powers of government”
are rovealed to be the logisiative power, executive power and judicial” power as

elaborated in Article 4{a}, (b] and {c). Thus, when Article 3 refers to Sovercignty, such
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reference is predicated upon the assumption of there being a separation of powers as
provided in Article 4. It is evident that Article 3 contemplates the separation of powers
and appropriate checks and balances when it uses the term “Sovereignty” and it is in this
context that this Court in the 19" Amendment to the Constitution Bill {2002) [Supra.]
referred to the balance between the arms of government. Thus, any amendment to the
Constitution that disrupts the balance or separation of power would violate Sovereignty

as envisaged in Article 3. |

At present, the People of the Republic have, by exercising their sovereignty, approved the
setting up of a particular system of government, where the powers and functions of one
branch of government are carefully balanced against the others. This is a delicate balance,
and the machinery of government is calibrated to the extent that its parts are not to be

moved about without the knowledge and consent of its masters, the People.

This does not mean that this Court has any preference towards a Presidential system of
governance or Parliamentary system of governance. That ig. a matter for the People on
whom sovereignty is reposed. It only means that the People of this country have under
the 1978 Constitution envisaged a system of governance where the President is the sole
repository of Executive power and which is premised upon the separation of powers with
appropriate checks and balances. Every amendment to the 1978 Constitution must
therefore be carefully examined to determine the impact it will have upon the balance of
power and whether the amendment sought to be made results in an alienation of power
hitherto exercised by one arm of government. It is the People who will have to determine
if they wish to transition to a Westminster system, and it is not open to one arm of

government to arrogate to some of its members the powers of another arm of

government.

Moreover, the application of the alienation test confers upon the People, on whom
Sovereignty is reposed, the right to decide whether or not such alienation is to be
approved or rejected, at that particular point of time. This means, it is the People who

would decide on this.
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If Mr. Fernando's argument that the organs of government exercising the respective
powers in Article 4 can be changed without the need for a Referendum were to be
accepted, it would lead to a dismantling of the checks and balances in the Constitution
and the separation of powers on which the Constitution is founded without the approval
of the People. For example, an amendment can be made to Article 4(a) to enable the
President elected by the Fe:uple to exercise legislative power with Parliament in addition
to the executive power reposed on him. We do not think that the Constitution as it stands
today permits such an interpretation.

It would perhaps be relevant to note that when provisions identical to Clauses 2, 3, 5, 13
and 15 were sought to be introduced by the Twentieth Amendment to the Constitution
Bill (2018) [Decisions of the Supreme Court on Parliamentary Bills (2018) Vol. XIV page 67
at 81].this Court determined the said provisions were a “removal or reduction of executive
power of the People that would be exercised by the President of the Republic elected by
the People”™ and would “directly violate Article 37,

Accordingly, upon an examination of Clauses 2, 3,4,5,6, 7, 8,9, 10, 11, 12, 13, 15, 23, 24,
26, 27, 28 and 36 of the Bill, we hold that they amount to an alienation of the executive
power of the President and therefore are inconsistent with Article 3 read together with
Article 4(b) of the Constitution and as such may be enacted only by the special majority
required by Article 84{2) and upon being approved by the People at a Referendum by
virtue of Article 83.

Clauses of the Bill that impacts on the Franchise of the People

As provided in Article 3, Sovereignty is in the People and is inalienable. Sovereignty
includes the powers of Government, fundamental rights and the franchise. While the
powers of Government are exercised by the People through specific organs of
government referred to in Articles 4(a), 4(b) and 4(c), and in particular the executive
power of the People is exercised by a President elected by the People, franchise under
Article 4(e) is exercised by the People at the election of the President of the Republic and
of the Members of Parliament and at every Referendum by every citizen.
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There are nine clauses in the Bill that seeks to amend the provisions relating to the

franchise of the People, as laid down in Article 4(e).
The first is Clause 2 of the Bill, which seeks to amend:

{a) Article 4(b) by deleting the words “elected by the People” and substitution therefor
of the words "and the Cabinet of Ministers as provided for in the Canstitution”;

(b} Article 4{e} by deleting the words “President of the Republic and of”.

The second is Clause 3 of the Bill, which seeks to amend Article 30(2), firstly by replacing
the ‘President elected by the People’ with a ‘President elected by Parliament’, and
thereafter by adding four new paragraphs numbered as (3), (4), (5) and (6) to Article 30
setting out the qualifications that are required of a person who shall be elected by
Parliament as President and the manner in which the President shall be elected by
Members of Parliament.

This is followed by Clause 4 which seeks to delete Article 31 of the Constitution relating
to the election of the President by the People.

As pointed out by this Court in SC Reference No. 2/2003 (at page 7):

“The words “elected by the People” are the only words added to the original
formuiation in Section 5fcj of the Second Amendment to the 1972 Constitution.
These wards are significant and add an extra dimension to the executive power
including the defence of Sri Lanka which is repased in and exercised by the President,
vis., the mandate directly received from the People in the exercise of their franchise
at the election of the President, This is distinct from the mandate received by the
members of Parliament who exercise the legislative power of the People in terms of
Article 4{a).” [Emphasis added)]
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The other six clauses are consequential to the above three clauses and can be summarized

as follows:

Clause | Article in the Constitution Amendment

_53_'_ 88 = The right to be an elector ;';t the election of | Deletion of the words, ‘of
the President the President and’

24 89 - Disqualifications that prevents a person | Deletion of the references
from being an elector at an election of the |to ‘the election of the
President President’

26 92(c} - Disqualification of those who have been | Addition of the words ‘and /
twice elected to the Office of President by the | or by Parliament’ at the end
People”. of Article 92(c)

27 93 — Election of the President and Members of | Deletion of the words of the
Parliament shall be free, equal and by secret | President of the Republic
ballot and’.

28 94 - Provisions relating to the election of the | Deletion of the entire Article
President by the People

36 111C - Disqualification of persons who interfere | Deletion of the words, ‘ot
with the Judiciary from being an elector at any | any election of the President
election of the President of the Republic” of the Republic™

In the Provincial Councils Election (Special Provisions) Bill [Decisions of the Supreme

Court on Parliamentary Bills (1991-2003) Vol. VIl 135 at page 141] it was observed that,
“the franchise is not restricted to merely voting at elections; it includes stonding for
elections, and, indeed, the entire election process from nomination to pall,”
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In the Seventeenth Amendment to the Constitution Bill [Supra. at pages 216-217], while
observing that franchise includes two elements, namely the right to vote and the right to
stand for election, this Court went onto state as follows:

“The submission is that franchise which forms parl of the sovereignty of the People
is exercised in accordance with Article 4 of the Constitution. Article 4 (a) and {e) are
in point and refer to the legisiative power of the People being exercised by a
Parfioment “consisting of elected representatives of the Peaple”,(4{a)). ond that the
“franchise shall be exercisable at the election ... of the members of Parliament... by
every citizen who has ottained the age of 18 years and who being qualified to be
elected as hereinafter provided, has his name entered in the register of
electors“{d{e)). _

Thus, it is seen that in relotion to the question at issue fmnch.l'se which forms part of

the sovereignty of the People has two elements, firstly that Parliamen
of elected representatives of the People. Secondly, that any citizen who hove
atteined the oge of 18 years, quolified to be an elector having his name entered in
the register of electors shall exercise franchise at on election of Members of

Parliament” 1

In the Twentieth Amendment to the Constitution Bill (2017) [Decisions of the Supreme
Court on Parliamentary Bills {2016-2017) Vol. XlIl, page 126 at 136] this Court held that,
"Right to vote is recognised as o fundamental right and denial or restriction of exercising
the franchise amounts not only to vielation of Article 10 and 14(1) of the Constitution but
also attracts Article 3 of the Constitution.”

Our attention was also drawn to the Twentieth Amendment to the Constitution Bill

{2018), which sought to remove the right of the people to exercise their franchise at the
Presidential election by amending the same Articles of the Constitution that are sought
to be amended in the Bill currently before us, where this Court, having considered the
applicable provisions of the Constitution held that the Bill will have to be passed by a
special majority and approved by the People at a Referendum for the following reasons:

772
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“Therefore, it is seen that if the election of the President of the Republic by the People
(Presidentiol Election) s abalished, the franchise of the people that would he
exercised by the People at the said slection wouwld be removed, Therefore, removal
af the franchize of the people that would be exercised by the People at on election

to elect the President af the Republic would wialate Article 4fe] of the Constitution.
[.]{pp. 73-74)

The proposed 20 Amendment Bill removes the franchise of the People that would
he exercised of o Presidential Election. Therefore it wiolotes the principle enshrined
in Article 3 of the Constitution that the Sovereignty is inalienoble’, Thus, Clauses fn
the Bill relating to remaoval of the franchize of the People thot would be exercised at
& Presidential Election would directly wiolate Article 3 of the Constitution. If o Clause
af o Bl directly violotes Article 3 af the Constitution, it has to be opproved by the
People ot o Referendum “(pp. 80)

We hove earlier pointed out thot the fronchise thot would be exercised ol g
Pregsidential Election, o Parliamentary Flection, o Referendum is o port of
Soversignty. The proposed Bill seeks lo remove this fronchizse in so for as o
Presidential Election (s concerned. Therefore the Clauses of the Bill relating to the
removal of this franchize would directly violate Sovereignty, Therefore these Clouses
would directly violate ,iﬂ.rn'c.'c? 3 of the Constitution. [pg. 78]

Clauses 2, 3 and 4 of the Bill seeks to take away the right of the Peaple to have a President
elected by the People, the right of the People to vote at an Election to elect a President,
the right of a citizen to stand for election as President and therchy impinges upon the
Sovereignty of the People and are inconsistent with Article 3 read together with Article
d{e] of the Constitution. Hence these Clauses may be enacted only by the special majority
required by Article 84(2} and upon heing approved by the People at a Referendum by

virtue of Arlicle 83,
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Clause 14 of the Bill - Constitutional Council

Clause 14 of the Bill seeks to repeal Chapter VIIA of the Constitution which contains

provisions for the appointment of a Parliamentary Council and the substitution thereof,

of 3 now Chapter VHA tit] itutional Council’ condaining Articies 414 — 411,

| 1
]

The first initiative towards the establishment of a Constitutional Council and several
independent commissions was made in 2001, As pointed out by this Court in the
Seventeenth Amendment to the Constitution Bill [Supra |:

"The Bill taken in its énn‘rﬂy hos the objective of altering the legal regime for the
appointment, reguletion of service and disciplinary control of Public 0 fficers forming
nart of the Executive, including Police Officers, Judges and Judicial Officers and of
certain Comrmissions that wield governmental power, It ploces a restrickion on the
discretion how vested in the President and the Cabinet af Ministers in relation to
these maotters and subjects the exercise of tha! discretion to the recommendation or
opprovel of the new body fo be estoblished, known os the ‘The Canstitutional
Council’. In that respect the provisions refating to the establishment ghd functions of
the Constitutional Council s the core of the Seventeenth Amendment. These
nrovisions are contoined as noted ohove n the new Chapter VA with Articles 4714
fo 18, The Councilis essentially o body thot comes within the acgis of Parlioment

with the Speaker as its Chairman and nine members... (pp. 2501

The power of maoking appointments to the respective Commissions and  the
appointment af the officers referred to in Article 418 of the Bill is now sxercised by
the President. In relation to the Public Service the power is vested in terms of Articie
S55(1) of the Constitution in the Cohinet of Ministers, which too is headed by the
President. As noted above the amendment seeks to sultject the exercise of this
discretion to recommendations ond approval of the Constitutional Council.” |pp.
251]
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This Court thereafter posed the following two questions:

1)

2)

Whether the amendment amounts te an erosion of the executive power of the
President and is thereby inconsistent with the provisions of Article 3 read with

Article 4{b) of the Constitution.

Whether the subjection of the discretion of the President to the recommendation
and approval of the Constitutional Council as envisaged by the Bill would amount to
an effective removal of the President’s executive power in this respect,

Having taken into consideration inter alio the following matters, namely:

1)

2)

The President being empowered to appoint one member to the Constitutional
Council, and the presence of the said member constituting the link between the
President and the Constitutional Cauncil;

The President being the appointing authority of the six nominees of the Prime
Minister and the Leader of the Oppaosition,

It was held by this Court that:

1)

2)

The said matters “token together, in our view support the inference thot the
amendment does not remove the executive power of the President in relation to the

subjects coming within the purview of the Bill:

Although there is a restriction in the exercise of the discretion hitherto vested in the
President, this restriction per se would not be an erosion of the executive power by
the President, so as to be inconsistent with Article 3 read with Article 4(b) of the

Constitution.”

Provisions relating to the re-establishment of the Constitutional Council in 2015 was
considered by this Court in the Nineteenth Amendment to the Constitution Bill
(2015)[Supra.]. Having noted that as in 2001, the President was entitled to have his
nominee as well as appoint five others nominated by the Prime Minister and the Leader

778
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of the Opposition, and taking into consideration the above findings in the Seventeenth

Amendment to the Constitution Bill [Supra.], this Court observed as follows:

"The purpose and nﬂ,.liee:t of the Constitutional Council s to impase safequards in
respect of the exercising of the President’s discretion, and to ensure the propriety of
appointments made by him to important offices in the Executive, the ludiciary and
to the Independent Commissions. It sets out g framework within which the President
will exercise his duties pertaining to appointments. When Sub Clause 418, is
considered the President continues to be empowered to make the appointments of
Chairmen and members of the Independent Commissions. However, such
appointments are to be mode on a recommendation af the Constitutional Council on
which a duty is cast to recommend fit and proper persons to such offices. Similarly in
terms of Sub Clause 41C the President makes the appointments to key offices
including the Judges of Superior Courts. However, prior to the appointments his
recommendations would have to be approved by the Constitutional Council. [pp.
36)"

The proposed Article 41A(1) in Clause 14 of the Bill sets out the composition of the
Constitutional Council, which comprises of the Speaker, Prime Minister, Leader of the
Opposition and six nominated persons. However, unlike in 2001 and 2015, the
membership of the Council does not comprise of a nominee of the President.
Furthermaore, as provided by the proposed Article 41A(6), where the President fails to
appoint those persons nominated by the Prime Minister, the Leader of the Opposition
and other political parties within fourteen days of being informed, such persons shall be
deemed to have been appointed as members of the Council.

Mr. De Silva, PC submitted that the basis of the determination of this Court in the
seventeenth Amendment to the Constitution Bill [Supra.] was inter alio the presence of
the President’s nominee on the Cou ncil, thereby establishing a link between the Executive
President and the Constitutional Council to whom executive powers had been delegated.
He submitted further that in the absence of such a nominee, Clause 14 is violative of
Article 4(b) and Article 3. He further submitted that the discretion that the President has
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of appointing the six nominated members has been removed in view of the deeming
pravision, and that this too results in an erosion of the executive power of the President.

Mr. Fernando submitted that the rationale for not providing for a nominee of the
Fresident in the membership of the Council was in view of the shifting of the Presidential
system to a Parliamentary system. He submitted that in any event, the necessity for the
President to have a nominee does not arise in view of the fact that the appointment of
the six nominated members is still vested with the President.

However, in this regard, we observe that in terms of the proposed Article 41A(5), the
persons to be appointed to the Constitutional Council must be persons of eminence and
integrity who have distinguished themselves in public or professional life. While the
proposed amendment maintains the power of the President to make appointments to
the Constitutional Council, only the power to make such nominations is given to the
Prime Minister, Leader of the Opposition and other Political parties represented in
Parliament. Accordingly, the constitutional duty of ensuing that the persens appointed as
members of the Constitutional Council fulfill the eligibility criteria enumerated in the
Constitution is vested on the President. In these circumstances, the deeming provisions
violate the executive power of the President and therefore is inconsistent with Article 3
read together with Article 4(b) of the Constitution and may be enacted only by the special
majority required by Article 84(2) and upon being approved by the People at a
Referendum by virtue of Ar:tl'cle 83, However, the necessity for a Referendum will cease
if the deeming provision in the proposed Article 4 EA[Eh'Is removed.

We are further of the view that as long as the Executive power of the People is exercised
by the President and the President remains the Head of the Executive, and in view of the
role played by the Constitutional Council as identified by this Court in the Seventeenth
Amendment to the Constitution Bill [Supra. at page 249], there must be a link between
the President and the Council, which is fulfilied by the President having a nominee on the
Council. Thus, we are of the view that Clause 14 of the Bill as it presently stands is
inconsistent with Article 3 read together with Article 4(b) of the Constitution and may be
enacted only by the special majority required by Article 84(2) and upon being approved
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by the People at a Referendum by virtue of Article 83. However, the necessity for a
Referendum will cease if the proposed Article 41A(1) provides for the President to appoint

gne person as a member of the Council as his nominee.

Clause 19 = Article 70{1) proviso [a

Clause 19 of the Bill seeks to effect two amendments to Article 70[1) of the Constitution.
The first is the repeal and replacement of paragraph (a) of the proviso thereto. The second
is the repeal of paragraph (c) of the said proviso. The latter provision as it stands now,
prevents the President from dissolving Parliament after the Speaker has entertained a
resolution for the im peac'hment of the President as provided in Article 38(2). This
provision is sought to be repealed in view of the repeal of Article 38(2) proposed by Clause

10, and is therefore consequential in nature.

Praviso (a) to Article 70(1) has been sought to be amended on three previous occasions.
While the first attempt in 2002 was unsuccessful — vide the 19" Amendment to the
Constitution Bill (2002) - the said provision was amended in 2015 — vide the 19"
Amendment to the Constitution Bill (2015} — and in 2020 — vide the 20" Amendment to
the Constitution Bill (2020).

Article 70(1) as it stood originally in the 1978 Constitution reads as follows:

“The President may, from time to time, by Proclamation summaon, prorogue and
dissolve Parliament:

Provided that -

fal subject to the provisions of subparagraph (d}, when a General Election has been
held consequent upon o dissofution of Parlioment by the President, the
President shall not thereafter dissolve Paorliament until the expiration of a
period of one year from the date of such General Election, unless Parliament by

resolution requests the President to dissolve Parliament;”
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The amendment introduced through the 19" Amendment to the Constitution (2015}

reads as follows:
“The President may by Proclamation, summaon, prorogue and dissolve Parliament;

Provided that the President shall not dissolve Parliament until the expiration of a
period of not less than four years and six months from the date appointed for its first
meeting, unless Parlioment requests the President to do so by a resolution passed by
not less thon two-thirds of the whole number of Members (including those not

present), voting in its fovour”

Thus, the period of one year as it stood originally was extended to a period of four and
half years. It is apparent from a reading of the determination of this Court in the 19%
Amendment to the Constitution Bill (2015) that the amendment of the said proviso had
not been challenged before this Court.

The 20" Amendment to the Constitution introduced in 2020 sought once again to amend
proviso (a) to Article 70(1) by reverting to the provision as it stood in 1978 [vide Clause 14
of the 20" Amendment to the Constitution Bill]. During the course of the challenge to that
Bill, the Attorney General had informed Court that an amendment would be moved at the
Committee Stage whereby the period within which the President could dissolve
Parliament would be increased to two and half years, or in other words, the period of four
and half years as it stood then, would be reduced to two and half years. This Court in the
Twentieth Amendment to the Constitution Bill [Supra. at page 129) having considered
the following passage in the 19™ Amendment to the Constitution Bill (2002)[Supra. at
page 323] held that Clause 14 as proposed to be amended at Committee Stage does not
cause an erosion of the Sovereignty or alienation of Sovereignty of the People:

“Article 70{1){a) is intended to provide for such a situation in terms of which during
the first year ofter a General Election held pursuant to o dissolution of Parliament by
the President, Parliament could be dissolved only if there is a resolution requesting
such dissolution. Thus, in effect during this period the matter of deciding on the
dissolution of Porliament become o responsibility shared by the President with

786
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Parfioment. There is no alienation of the power of dissolution attributed to the
President. Any extension of this period of one vear may be seen as a reduction or as
contended by Mr. H.L. De Silva an erosion of that power. However, we are of the view
that on an examination of the relevant provisions in the different contexts in which
they have to operate, that every extension of period would not amount to an
alienation, relinquishment or removal of that power. That would depend on the
period for which it is extended. If the period is too long, it may be contended that
thereby the power of dissolution attributed to the President to operote as a check to
sustain the balance of power, os noted above, is by o side wind, as it were, denuded
af its efficacy. But, if we strike middle ground, the belance of power itself being the
overall objective would be strengthened especially in a situation of a divergence of
poficy, noted above. We are of the view that if Clauses 4 and 5 of the Bill, dealt with
in the preceding portion of this determination are removed and replaced with a clear
amendment to proviso (a) of Article 70{1) whereby the period of one vear referred
to therein is extended to a period to be specified not exceeding three years (being
ane half of the period of Porliament as stoted in Article 62(2), thaot would not amount
to a alienation, relinquishment er removal of the executive power ottributed to the

President.”

Proviso (a) of Article 70(1), as amended by the 20" Amendment to the Constitution,
currently reads as follows:

“The President may, from time to time, by Proclomation summaon, prorogue and
dissolve Parliament:

Provided that -

fal subject to the provisions of sub-paragraph (d), the President shall not dissolve
Parfiament until the expiration of o period of not jess than two vears and six
manths from the date appointed for its first meeting, unless Parlioment by

resolution requests the President to dissolve Parllament;”
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his brings us 1o Clause 19 of the present &ill, which has proposed that the above proviso

be replaced with the following:
*Provided thot

{a) the President shall not disselve Porliament unless Parlioment by resclution,
passed by ot less than one half af the whole number af Members af Porlioment
{inciuding those not present) voting in its favauwr, reguests the President to do so.”

The effect of the amendment is to remove in its entirety the power of the President to
dissolve Parliament in the absence of a resolution passed by not less than one half of the
whole number of Members requesting the President to do so, The premature dissolution

of Parliament is therefore left entirely to the will of the Parliament.

A clause similar to Clause 19 was sought to be introduced in 2002 through clauses 4 and
5 of the 199 Amendment to the Constitution Bill, where the power of the President to
dissolve Farliament after the expiration of one year from the date of the general election
was infer alfo sought Lo be rectricted by stipulating that a dissolution shall not be done
except on a resolution of Parliament to that effect. This Court, having considered the said
clauses, held as follows — vide 19" Amendment to the Constitution Bill (2002) [Supra. at
pages 321-322]:

“It is clear thot occording to the framework of our Constitution, the power of
dissalution of Parligment is attributed to the President, as o check to sustain ond
preserve the holonce af power that is struck by the Constitution.  This power
aitributed to the President in broad terms in Article 70{1 }'is subfect in ifs exercise (o
specifically defined situations as sel out in provisos (o) Lo (o) referred to above, Even
in these situations, the final say in the matter of dissolution remains with the
President. The only instance in which dissolution is mandatory, is contained in
provisa (d), terms of which, if the Approprigtion Bill (the Budget] hos been rejected
by Parlioment and the President has not dissolved Parliament, when the next
Appropriation 8ill is olso rejected, the President shall dissolve Parlioment. This is o

situgtion of o tatal breokdown of the government mochinery, there being no money
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voted by Parlioment for the government to function. In such an evenl dissolution is
prsenlicl ond the Constitution removes the discretion lyving in the Fresident by
reguiring o dissolution. As the Constitution now stends this iz [he only instance
where Parliament cowid enforce o dissofution by the President and thot foo the
obligue means of rejecting the Approprialion Bl twice.  This demanstrates 1he
manner in which the Constitution has carsfully delineated the powsr of dissalution
of Parlioment. The People in whom sovereignty is reposed have enfrusted the ergans
of government, being the custodions the exercise of the pawer, os delinedted in the
Constitution. (1 is in this context that we arrived ot the conclusion thol ony transfar,
relinguishment or remeval of @ power ottributed o an organ of government would
he inconsistent with Article 3 read with Article 4 of the Constitution.  The
amendments contained in Clauses 4 ond 5 of the Bill vest the Parlioment wvath the
pawer, to finolly decide on the martter of dissofution by possing resolution to {hal

effect in the manner provided in the respective sub clouses set out above,”

Responding to an amendment proposed by the Hon. Attorney General to the said clauses,

it was held as follows [pages 322 and 3232

“We would now consider the amendment suggested by the Attorney-General
according to which the proposed Article 70A (1) {a) is replaced with a provision
staling that after the lapse of ene year from g General tlection, the President shall
ant dissolve Parioment unless upon o resolution passed by not less than one-holf of
the whole number of members of Parlioment, including those not present. It has to
he noted that this amendment does not address the inconsistency with Articles 3 and
4, dealt with in the preceding sections of this determinotion. We have stated clearly,
on the haosis of o comprehensive process of reosoning, that the dissalution of
Parfioment is o companent of the executive power of the People, otfributed to the
President, to be cxercised in trust for the People and that it cannol be aliengted in
the sense af heing transferred, relinguished or remaved fmm where it les in terms
of Articie 70 (1) of the Constitution. Therefore, the amendments contained in clouses
4 and 5 of the Bill, even as further amended, os suggested by the Attamey-General,
constitule in our visw such an alienation of executive power, inconsistent with Articls

3 read with Article 4 of the Constitution ang require to be passed by Lhe speciol
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majority required under Article 84 {2) and approved by the People at a Referendum,
by virtue of the provisions of Article 83.%

The above reasoning would apply with equal force to Clause 19, which, as noted earlier,
removes in its entirety the power of the President to dissolve Parliament in the absence
of a resolution by one-half of the whole number of Members requesting the President to
do so. We are therefore of the view that Clause 19 of the Bill is inconsistent with Article
3 read together with Article 4(b) of the Constitution and as such may be enacted only by
the special majority required by Article 84(2) and upon being approved by the People at
a Referendum by virtue of Article 83.

Clause 30(a) of the Bill — Article 99(13)

Clause 20(a) of the Bill seeks to amend Article 99(13) of the Constitution. The proposed
amendment seeks to limit the jurisdiction of Court to the legality of the expulsion on the

merits and excludes an examination into the procedure adopted.

The position as at present is that a Member of Parliament who ceases, by resignation,
expulsion or otherwise, to be a member of a recognized political party or independent
group on whose nomination paper his name appeared at the time of his becoming such
Member of Parliament, his seat becomes vacant upon the expiration of a period of one
month from the date of his ceasing to be such member. The Proviso to Article 99(13](a)
permits the Member of Parliament to challenge the validity of his expulsion before the

In Tilak Karunaratne v. Sirimavo Bandaranaike and Others [(1593) 2 5ri LR 90| Court

examined the scope of the jurisdiction exercised by the Supreme Court in this situation.
Dheeraratne ). (at page 102) held as follows:

*The nature of the jurisdiction conferred on the Supreme Court in terms of the proviso
to Article 99 {13) (a) is indeed unigue in character; it calls for a determination that
expulsion of @ Member of Parliament from o recognized political party on whose
nomination paper his nome appeared at the time of his becoming such Member of
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Parlioment, was valid or invalid. If the expulsion is determined to be valid, the seat
of the Member of Parlioment becomes vacant. It is this seriousness of the
consequence of expulsion which has prompted the framers of the Constitution to
invest that unique original jurisdiction in the highest court of the Islond, so that a
Member of Parliament may be amply shielded from being expelled from his own
party unlawfully and/or capriciously. It is not disputed that this court’s jurisdiction
includes, an investigation into the requisite competence of the expelling authorit ; an
investigation as to whether the expelling authority followed the procedure, If any,
which was mandatory in nature; an Investigation as to whether there was breach
of principles of natural justice in the decision making process; and an investigation
as to whether in the event of grounds of expulsion being specified by, way of charges
at a domestic inguiry, the member was expelled on some other grounds which were
not so specified. “[Emphasis added]

In fact, previously Fernando 1. in mini_Dissanayake [Peti r W,
M.C.M.Kaleel and Others [(1953) 2 5ri LR 135] had held, in his dissenting judgment, that

the although the jurisdiction of Court is original, it covers both an examination of the

decision-making process and a consideration of the merits. A five-member bench of this
Court in Ameer All and Others v. Sri Lanka Muslim Congress and Others [(2006) 1 Sri LR
189] cited with approval the decision in Tilak Karunaratne v. Sirimavo Bandaranaike and
Others (Supra) and held that in exercising this jurisdiction, this Court has to examine the
requisite competence of the expelling authority and the nature of the decision making
process including that of thg “domestic inquiry” to be satisfied as to its bona fides and the

compliance with the principles of natural justice.

Hence, there can be no doubt, that the jurisdiction of Court in examining the expulsion of
a Member of Parliament covers an examination as to whether the rules of natural justice
was followed before the expulsion.

In this regard it is also pertinent to examine the manner in which courts have interpreted

ouster clauses in different legislation.
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In Gooneratne and Others v. Chandrananda De Silva, Commissioner of Elections [(1987)

2 5ri LR 165] the Supreme Court considered the scope of the words "shall be final and sheall

nat be called in question in any court” and held that it has no effect in excluding judicial

reviews On the Basis of ultra vires,

In Atapattu and Others v. Peoples Bank and Others [(1%97) 1 Sri LR 208] the Supreme
Court held that in inferpreting ouster clauses dealing wilh the jurisdiction of Courts,
presumplion must always be in favour of a jurisdiction which enhances the protection of

the Rule of Law, and apainst an ouster clause which tends to undermine it.

These authorities fortify the position that enhancing the jurisdiction of Court is an
important aspect of the protection of the Rule of Law which is a fundamental principle of

our Constituticn.

A5 pointed oul earlier, the franchise s not restricted to merely voting at elections, it
includes standing for election and indeed the entire election process from nomination Lo

poll. [Provincial Councils Elections (Special Provisions) Bill [Supra.], Séuentegr_u_t_h

Amendment to the Constitution Bill [Supra.].

We are of the view that the franchise in Article 3 of the Constitution extends beyond the
poll and provides a protection to the Members elected through the exercise of franchise
against arbitrary expulsion pand/or expulsion through illegal and or unlawful means since
the vater's preferred candidate is remaoved from his seat in Parliament and replaced by a
candidate who at the original election failed to obtain the adeqguate preferential votes to

gain election to Parliament,

In the Eighteenth Amendment to the Constitution Bill (2002) [Decisions.of the Supreme
Court on Parliamentary Bills [1991-2003) Vol. VIl page 303 at 308] it was held that:

“The effect of the amendment in Clause 415 to introduce @ different class of people
whose actions are not subject to judiciol review. There Is no justification for such

irvmunity o be gronted, which is caonteary to Article 12{1) of the Constitution and the

basic principles of Rule of Low.
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The concept of judicial review of edministrotive action, being o ;}rﬁdam.inhn.! feature
af Constitutional jurisprudence, prevents totaol ."mr:r.*.um';!;,e being to anybody, created
under the Constitution as such restriction of judicial scruting, would impair the very
foundation of the Constitution and the Rule of Law. The toral immunity
contemplated by the amendment, toking oway the judiciol review of the actions of
the Constitutional Council out of the fundamental rights jurisdiction, in effect would
alfenoie the judicial powsr fram the people in controvention of Articles 3 and 4 of
the Constitution. It is to ke noted thot Article 3 of the Constitution specifically refers

to the following:
(A} The soversignty is in the people and that it is inalienable; and

B} The sovergignly includes the powers of Government, fundamental rights

and the franchiss”

Hence, it is important that the validity of such expulsion must stand the scruting of the
full judicial power of the People which Court exercises as E-r-.ui:.ag,ed in Article 4(c) of the
Constitution. As Clause 30(a} of the Bill seeks ta limit the judicial power of the Peogle, it
is inconsistent with Article 3 read together with Articles 4{c] and 4{=) an the Constitutinn
and may be enacted only by the special majority reguired by Article B4(2) and upon being
approved by the People at 2 Referendum by virtue of Article 83.

Clause 39 of the Bill — Consultative Jurisdiction

This Clause seeks to repeal Articles 122(1} and {4) of the Constitution which deal with the

Consultative Jurisdiction of the Supreme Court,
The refevant Articles read as follows:

“{1} If at any time it appears ta the President of the Republic that o question of law
of fact has arisen or is likely to arise which is of such noture and of such public
impartance that it is expedient to obtain the opinion of the Supreme Court upan

it, he may refer that guestion to that Court for consideration and the Court may,
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after such hearing as it thinks fit, within the period specified in such reference
or within such time as may be extended by the President, report to the

President its opinion thereon.

(4) Every proceeding under paragroph (1) of this Article shall be held in private
unless the Court _fﬂr speciol reason otherwise directs.”
Mr. Fernando submitted that the power sought to be exercised by court in terms of Article
129 of the Constitution is not an exercise of the Judicial power of the People, in so far as
court would not be adjudicating on any dispute or petition brought before it but would
only be advising the President with regard to the general interpretation of facts or law.,

It was further submitted that it is in fact important for the independence of the Judiciary
and for the enhancement of the ludicial power of the People that the Judiciary does not
in practice, and is not seen to have advised the executive, in private proceedings, on an

interpretation of the law or particular facts as set out in Article 129 (1) and Article 129 (4)

of the Constitution.

Mr. Fernando contended that Article 129 (1) and Article 129 (4] in fact further impinge on
the Judicial power of the People set out in Article 4 of the constitution in so far as, an
opinion in terms of Article 129 (1), once given would compromise Courts’ ability to uphold
the Principles of ﬂaturaF Justice and to afford a fair hearing to any party that wishes to
subsequently challenge any act or omission based on the laws or facts set out therein. He
went on to submit that in terms of the existing legal structure the President is able to seek
the advice of the Attorney General on any legal or factual situation as required and there
is no need for the President to seek the opinion of this Court on the interpretation of facts
or law, behind closed doors and that Clause 39 of the Bill does not reduce the judicial
power of the People as contended by the Petitioners, but in fact enhances it and as such
is not unconstitutional and does not require a referendum in terms of Article 83 of the

Constitution.
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At the outset in must be pointed out that this provision is not peculiar to our Constitution.
Article 143(1) of the Constitution of India Is identical to Article 129(1) of the Constitution

except the time frame referred to in our Constitution.

In A P Jain Indian Constitutional Low [Justice Jasti Chelameswar and Justice Dama
Seshadri Naidu, 8™ EditiﬂnleaEE 277] it is stated that the advisory opinion of Court has
the advantage of providing guidance to the government on questions of its legal powers
and may promptly remove any cloud of uncertainty in the public mind, regarding the

sealad i A F
LS
|

on a real controversy for deciding a constitutional issue means that the court’s jurisdiction
depends on the whims of private litigants, and vital questions of constitutional law may
remain clouded and unanswered by the highest Court for long till a suitable case arises

and reaches the Court,

In conclusion it is said that all these arguments for and against advisory opinions however
lead to one conclusion: it is advisable that the highest Court has advisory jurisdiction but
it should be invoked only sparingly and not frequently and only in such cases where
factual situations are ripe, or where legal issues are capable of being formulated precisely
and can be considered by the Court without much of a factual data, and political questions
should nat be referred to the Court for advice.

The approach of the Indian Supreme Court has been that it is not bound to express an
opinion in every case referred by the President in terms of Article 143{1) of the Indian
Constitution. In Special Reference No.1 of 2012 [(2012) 9 5.C.R. 311] D.K. Jain, 1. held that
“upon receipt of a reference under Article 143(1), the function of this Court is to consider
the reference; the question(s) on which the President has made the reference, on the focts
as stated in the reference and report to the President its opinion therean, He went an to
hold that nevertheless, the usoge of the ward “may" in the latter part of Article 143(1)
implies that this Court is not bound to render advisory oginion in every reference and may

refuse fo express its apinion for strong, compelling and good regsons



805

2022 &8 21 806

The consultative jurisdiction of the Supreme Court is recognized in Article 118 of the
Constitution which enumerates the different types of jurisdictions vested in the Supreme
Court. Articles 119 to 136 deal with the manner of their exercise by court,

Contrary to what Mr. Fernando submitted, the opinion rendered by court in the exercise
of the consultative jurisdiction is not equivalent to an opinion rendered by the Hon.
Attorney-General. It is an advisory opinion given in the exercise of the consultative
jurisdiction of this court.

In Bandaranaike v. Attorney-General [Supra.] it was held that Article 132(4) provides that
“the ludgment of the Supreme Court shall, when it is not an unanimous decision, be the
decision of the majority.” And that in the scheme of the chapter, it is quite clear that the
provisions of Article 132(4) apply equally to the "determination” referred to in Articles
121, 122, 123, 125 and 126 and the “Judgment” referred to in Article 127 ,
“opinion” referred to in Article 129(1) and "determination” under 129(2) and again to the
“determination” under Article 130, aif made by the Supreme Court in the exercise of its
several jurisdictions. Furthermore, it was held that the descriptions "determination’,
‘judgment’, 'opinion', 'decision’, 'conclusion’ are different labels for the same concept.

Hence the People have in the exercise of their sovereignty delegated to the Supreme

President. Any abridgment of it infringes upon the judicial power of the people and their
sovereignty.

Accordingly, Clause 39 of the Bill in so far as it seeks to repeal Article 129(1) of the
Constitution is inconsistent with Article 3 read together with Article 4{c) of the
Constitution and may be enacted only by the special majority required by Article 84(2)
and upon being approved by the People at a Referendum by virtue of Article 83.
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Mr. Fernando was vocal in his criticism of Article 129(4) of the Constitution as it allegedly

allows the President to obtain the advisory opinion of the Supreme Court behind closed
doors. In that context, the proposed amendment to repeal Article 129{4) has much merit

and is not inconsistent with the Constitution.

Clause 43 of the Bill - Removal of Executive power in relation to the Province

Article 1548 (1) and {2) of the Constitution reads as follows:

“{1) There shall be o Governor for each Province for which a Provincial Council has

(2]

been established in accordance with Article 1544,

The Governor shall be oppointed by the President by warrant under his hand
and shall hold office, in accordonce with Article 4(b), during the pleasure of the
President.”

Articles 154F(1), (2) and (3) reads as follows:

“(1) There shall be a Board of Ministers with the Chief Minister ot the head and not

(2)

(3)

the exercise of his functions. The Governor shall, in the exercise of his functions,
act in occordance with such advice, except in so far as he is by er under the
Constitution required to exercise his functions or any of them in his discretion.

If any question arises whether any matter is or is not @ matter as respects which
the Gowvernor is by or under this Constitution required to oct in his discretion,
the decision of the Governor in his discretion shall be final and the validity of
anything done by the Governor shall not be called in question in any Court on
the ground that he ought or ought not have acted an his discretion. The EXErCise
of the Governor’s discretion shall be on the President’s directions.

The guestion whether any, and if so what, advice was tendered by the Ministers
to the Gavernor shall not be, inquired into in any Court.”
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Clause 43 of the Bill seeks Lo repeal Articles 15482) and (3).

I'he nexus hetween the President and the Governor was explained in the following

rnanner in the majority determination of this Courl in the Thirteenth Amendment te the

Constitution Bill [Supra. at pages 31-37]:

"With respect o executive powers an exomination of the relevant provisions of the
8ill underscores the foct that in sxercising their executive power, the Provinciol

Councils are subject to the control of the centre and ore hot sovereign bodies.

Article 154 Cprovides thot the executive power extending to the motlers with respect
tor which a Provincial Cauncil has power fo make statutes sholl be exercised by the
Governar of the Province either directly or through Ministers of the Board of

Ministers or through officers subordinate to him in occordance with Article 154F,

Article 154F states thol the Governor shall, in the exercise of his functions, oct Jn
gecargdance with such advice, except in so far os he is by or under the Constitulion

reuired fo exercise his functions or any of them in his discretion,

Fhe Governor is appointed by the President ond holds office In occordance with
Article 4(b), which provides thot the executive power of the People shall be exercised
gy the President of the Republic, during the ,ﬂfeaserm. af the President (Article
IS4B(2}). The Governar derives his authority from the President and exercises the
executive power vested in kim as a delegate of the President. It is open to the
Fresident thersfare by virtue of Article 4{h) of the Constitution o give directions ond
manitor the Gavernor's exercise of this executive power vested in him, Although, he
is required by Article 154F(1} o exercise his functions in accordance with the odvice
of the Board of Ministers, this is subject to the qualification “except in so for as be is
by ar under the Constitulion required to exercise his functions or any of them in his
discretion. Under the Consiitution the Governor os o representaotive of the President
is required to act in his discretion in aecordance with the instructions and directions
af the President. Article 154 Fi 2} mandates that the Governor’'s discretion shall be an

the President’s directions and that the decision of the Governor as to what is In his



811 208Ee@xsInd 812

diseretion shall be finol ond not be colled in question in any court on the ground than
re ought or ought not fo hove acted on his discretion. 5o long as the President
retains the power to give directions to the Governor regarding the exercise of his
executive functions and the Governor is bound by such directions superseding the
odvice of the Board of Ministers and where the failure of the Governar ar Frovingial
Couvncil to cormply with or give effect to any directions given to the Governor or such
Council by the President under Chapter XV af the Constitution will entitle the
President to hold thal g situotion hos orisen in which the odministration of the
Frovince cannot be corded on in gccordonce with the provisions of the Constitution
and take over the functions and powers of the Pravincial Council (Article 154K and
1541) there can be na gain soying the foct that the President remains supreme or
sovereign in the executive field and the Provineio! Council is enly a body subordinote

fo him” |[Emphasis added]

tr. Fernando drew our atlention Lo Article 1541 of the Constitution which enahles the
Fresident Lo give direclions Lo a Governor as to the manner in which the executive power
exercisable by the GUUEIFIU:T is {0 he exercised once a proclamation has been made under
the Pullic Security Ordinance and Article 154K which empowers the President to hold
that a situation has arisen in which the administration of the Province cannot be carried
on in accordance with the provisions of the Constitution due to the failure on the part of
the Governor or any Provincial Council to comply with, or give effect to any directions
given 1o such Governor or such Council under Chapter ¥VIlA of the Constitution, which

remains intact.

Mevertheless, we observe thal the said Articles deal with specific situations whereas in
terms of Article 154F(2), the President is empowered to give directions to the Governor
in all situations where the exercise of his discretion is permitted. One of the main reasons

far the majority in the Thirteenth Amendment to the Constitution Bill determination to

conclude that the executive power of the people remains with the Centre through the
President is the pervasive control he exercises over the executive functions of the
Governor as identified above. If Article 154F(2) is repealed as envisaged by Clause 43 of
the Bill, the power of the President to give directions to the Governor regarding the
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exercise of his executive functions is completely removed thereby removing the very
foundation of the conclusion of the majority in the Thirteenth Amendment to the
Constitution Bill. The Governor will then have to act on the advice of the Board of
Ministers in terms of Article 154F(1) which is retained. The result is that the executive
power of the People is alienated in so far as the Provincial Councils are concerned to the
Board of Ministers. Therefore Clause 43 of the Bill is inconsistent with Articles 2 and 3
read together with Article 4(b) of the Constitution and as such may be enacted only by
the special majority required by Article 84(2) and upon being approved by the People at
a Referendum by virtue of Article 83.

Clause 51 of the Bill - National Security Council

Clause 51 of the Bill seeks inter alia to introduce Chapter XIX-C titled National Security
Council of which the Prime Minister is to be the Chairperson, Parliament is to, by law, to
provide its powers and functions. The President is not a member of the National Security

Council.

In 5.C. Reference No. 2/2003, it was held that the plenary executive power including the
defence of Sri Lanka is vested and reposed in the President of the Republic of 5ri Lanka
and that the Minister appointed in respect of the subject of defence has to function within
the purview of the plenary power thus vested and reposed in the President.

Clause 2 of the Bill seeks to amend Article 4(b) of the Constitution to provide that the
executive power of the people, including the defence of SrilLa nka will be exercised by the
President and the Cabinet of Ministers as provided for in the Constitution. Thus, the
constitutional responsibility on the part of the President for the defence of Sri Lanka
continues even after the proposed amendment albeit as a shared responsibility with the
Cabinet of Ministers.

Moreover, the Bill does not seek to remove the role of the President as the Head of the
State or the Commander-in-Chief of the Armed Forces as spelt out in Article 30(2) of the
Constitution. It is this dual role along with the specific responsibility entrusted to the
President by Article 4{b) for the defence of 5ri Lanka that plays a significant role in
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ensuring the inviolability of the provisions in Articles 1 and 2 of the Constitution and
safeguards the independence and territorial integrity of Sri Lanka. Therefore, the
principles contained in Article 30(2) in relation to the head of the State and the
Commander-in-Chief is a necessary concomitant or corollary of Articles 1 and 2 of the
Constitution.

Hence as long as the President continues to exercise executive power including the
defence of 5ri Lanka and remains as the Head of the State and the Commander-in-Chief
of the Armed Forces, he must be the head of the proposed National Security Council. In
the absence of such provisions, the proposed Articles 156J {1) and (2) violates Articles 1,
2 and 3 read together with Article 4(b) of the Constitution and may be enacted anly by
the special majority required by Article 84(2) and upon being approved by the People at
a Referendum by virtue of Article 83, However, such inconsistency would cease if the

i k S

proposed Article 156/{1) and 156J{2) are amended to change the composition of the
proposed National Security Council and make the President the Chairperson of the

proposed Council.

sUMMARY OF THE DETERMINATION

1. Clauses 2, 3,4,5,6,7, 89,10, 11, 12, 13, 15, 23, 24, 26, 27, 28 and 36 of the Bill
contain provisions inconsistent with Article 3 read together with Article 4(b) of the
Constitution and as such may be enacted only by the special majority required by
Article 84(2) and upon being approved by the People at a Referendum by virtue of
Article 83, |

2. Clauses 2, 3 and 4 of the Bill are inconsistent with Article 3 read together with
Article 4(e) of the Constitution and as such may be enacted only by the special
majority required by Article 84{2) and upon being approved by the People at a
Referendum by virtue of Article 83,
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Classe 14 of the Bill as it presently stands is inconsistent with Article 2 read
together with Article 4(b) and as such may be enacted only by the special majority
required by Article 84(2) and upon being approved by the People at a Referendum
by virtue of Article 83. However, the necessity for a Referendum will cease if the
proposed Article 41A{1) provides for the President to appoint ane person as a
member of the Council as his nominee and if the proposed Article 41A(6) is suitahly

amended to remove the deeming provision set out therein.

Clause 19 of the Bill is inconsistent with Article 3 read together with Article 4(b) of
the Constitution and as such may be enacted anly by the special majarity required
by Article 84{2) and upon being approved by the Peaple at a Referendum by virtue
of Article 83,

Clause 30{a] of the Bill seeks to limit the judicial power of the Peaple, and therefore
Is inconsistent with Articles 2 read together with Articles 4] and &ie) of the
Constitution and as such may be enacted only by the special majority required by
Article 84(2) and upon being approved by the People at a Referendum by virtue of
Arlicie 83.

Clause 3% of the Bill in so far as it seeks to repeal Article 1291) of the Constitution
15 inconsistent with Article 3 read together with Article 4{c) of the Constitution and
as such may be enacted only by the special majority required by Article B4({2) and
upon being appraved by the People at a Heferendum.by virtue of Article B3,

Clause 43 of the Bill is inconsistent with Articles 2 and 3 read together with Article
4{b) of the Constitution and as such may be enacted anly by the special majority
required by Article 84(2) and upon being approved by the People at a Referendum
by virtue of Article R3.

Clause 51 of the Bill seeks inter alia to introduce Chapter XI¥-C titled National
aecurity Council of which the Prime Minister is to be the Chairperson. The
proposed Articles 1561 {1) and 156J{2} zre inconsistent with Articles 1, 2 and 2 read
together with Article 4(b} of the Constitution and as such may be Enactcd only by
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the special majority required by Article 84(2) and upon being approved by the

People at a Referendum by virtue of Article 83. However, such inconsistency would

cease if the proposed Articles 156J(1) and 156)(2) are amended to change the

composition of the proposed National Security Council and make the President the

Chairperson of the proposed Council.

We place on record our appreciation of the assistance given by the learned Solicitor-

General who represented the Hon, Attorney-General, all learned President’s Counsel and

Counsel who appeared for the Petitioners, and the learned Counsel for the proponent of

the Bill.
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That is enough. - [Interruption.] 1 have given you
enough time, Hon. Member. There is no time.
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That is enough! You said what you have to say. I have
given you enough time. - [Interruption.] Hon. Member,
you took ten minutes.
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[At this stage, some Members of the Opposition walked out of the
Chamber.]



843 208Ee@xsInd 844

yEHORO DI8m B8EnSy

alleTT &% Ehd & suUTIICLHeD allewL &6
ORAL ANSWERS TO QUESTIONS

B0 DOIBNBDR O

(LomevsTLLO@ FUTBTWST HjeuiTdeiT)

(The Hon. Speaker)

gdm g 1 -10/2022- (1), ©S 0es¥n ®SeBEm
Omn.

RIS ydm@e @umDc? O OBTID WOEBCH
O5TEn®, RN YE®® gm0, MFHO Vw w@mDae?
On® wwr ©8Nersy BOD wm.

gdm g 2 -42/2022- (1), o6 §8m B Dvmo -

[eser o8 ne 2 .]

g@m gom 3 -255/2022- (1), ©c; ebw Bmemyed @nmo -

[eer o8 ne 2 ».]

g@dm gom 4 -575/2022- (1), ©c; O8xs¥e BodBT @wmo -

[eser o8 ne 2 .]

@l & 03050 BB ed DadBw v0a:
Besg®
Fiss) gUlalmss) 2 SHCuTHSSTHaflsir Gl%TLlsv
Flwrer Llyddflensstasir: & ieyser

PROFESSIONAL ISSUES OF SAMURDHI DEVELOPMENT
OFFICERS: SOLUTIONS

1028/2022
5. ®©6 @sTm Dediod Dvmn
(resTLil@ FThHg LIssTLTT)
(The Hon. Shantha Bandara)
YN, €O ®Ogn W ©8®E BdCoIOe

2@ @eesy g yEmw - (1):

(a) (i) ©® o 80 ©®@dd yBEwe I BOE
83002500 @B e,

(i) ¢»O ewds WO D ®BOIER wDENL
BERBsT 8901500 @ms®end;

(i) ©® ©®dd D5V BEBs B8 Sac
@ED0E 97 OB CID DO ¢iesIE;

(iv) ©8d® 0D  BEedsio
Dy Bw®wn 910G werNeos Bed;

(V) ©® DadBw®s 9O Bul® wewr e® Dy 8O

DBz

o §18 Bwo @86 mdede;
(Vi)  evndes 50, 9O oG Sweyy R GamIon
»oede;
@535y D@ sy HOIesIE?

(20) oedeE nH®,S ©xsie?

waefli, Amieui HeIeueLSE6T HMID Feps uVILILIBS SN

IwwFFmTdH CslL aflesrr:

(o) @ @srmenailsd  Fuisd eigmevd  CumSlTn

@O LIBISEMST 6TessTe e s WITd) 6TEITLISH SU|LD;

(i) sHCurg Creweuullesirer Fupigd Lilallmss
2 $FCwTssGTHeflsT  sTaRTanlSams  wWTg)
STEITLIEN S 1L LD;

(i) Gupuy Fyisdl Ualmss 2 SSCuTEsHT
senrmsd  umflw  Caewen Y HOUILGIDS
MU T 6TEHTLIEN S ULD;

@iv) suisd yilalmsd 2 s3CuITssSissr sl
Camenrerer Qv FHwmer Lilrsfleneasst
(3) 68T TERTLILIL (SISO T 6TETLISH BILJLD;

V) Gupuyg Cgrfled FHurer LrFflensmssmend
Hids @) eiTmenailsy
BL_QUIG HENSHHET ILITEHE 6TITLIENSIL|LD;

sT(H&&HLILIL_(HeTem

vi) @er8msv, GupmLiy Csriflsv FHlwresr Lrd

Fewesraer FissLGBD il WTESeTLINSWLD;
ojeui CQgMalliLmyr?
(=) B)sirGmev, er6T?

asked the Minister of Women, Child Affairs and
Social Empowerment:

(a)  Will he state -

(1) the number of families who receive the
Samurdhi benefit by now;

(i) the number of Samurdhi Development
Officers serving at present;

(i) whether he is aware of the fact that an
immense service is rendered by those
Samurdhi Development Officers;

(iv) whether the professional issues of the
Samurdhi Development Officers have been
identified;

(v) the measures taken by now to address those
professional issues; and

(vi) if not, how those issues would be
addressed?

(b) Ifanot, why?
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asked
Housing :

the Minister of Urban Development and

(a)  Will he state -

(i) the number of homeless families among the

Sri Lankan population; and

(i1) the number of houses that were constructed,

(ii)

(iv)

the number of houses for which financial
grants were given and the number of houses
for which loans were given by the National
Housing Development Authority since its
establishment to date, separately;

the number of houses that were constructed
and the number of houses for which
financial grants were given by the said
Authority during the years 2015 to 2019,
separately; and

the amount that was spent for publicity
activities in inaugurating the housing
projects that were constructed during the
above-mentioned period?

(b) If not, why?
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MASTER’S QUARTERS: NON-COMPLETION
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asked the Minister of Mass Media:

(@)

(b)

©

Is he aware that-

(i)

(i)

(iii)

(iv)

the construction activities of the
Chunnakam Post Office and the Post
Master’s quarters have not been completed
though the then District Secretary of Jaffna
had informed the Secretary to the Ministry
that the said construction work is complete;

the National Audit Office has pointed out
that the procument process relating to that is
erroneous,

even though the present District Secretary
has informed the contractor that the above
project would be stopped due to lack of
funds, it is not correct; and

there is no report on the loss incurred owing
to the non-completion of the above
construction, the amount that was not
deducted from the advance and on charging
only a portion of the fine to be charged for
the delay?

Will he inform this House -

)
(i1)
(iif)

the steps taken in this regard,;
if not, the steps to be taken in the future; and

whether the construction work of the above
project would be completed as planned;

If not, why?
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(The Hon. Dharmalingam Sithadthan)

Sir, actually, I put forward this Question to the
Minister of Public Administration, Home Affairs,
Provincial Councils and Local Government because the
whole episode involves the former GA, Mr.
Vedanayagam, and the present GA, Mr. Mahesan. Both of
them have done a lot of wrong things there. I certainly
can prove it, but that is not the point I am making. I want
to know whether this building will be finished or not
because even the Hon. Minister, in his reply, said that it
has not been finished, but still, it had been handed over to
the Department of Posts. I checked with the Department
of Posts and they say that they need another Rs. 1 million
to finish the work. Before finishing the work, the former
GA and the present GA have informed that the work is
finished and they had released the contractor also. That is
the problem. How can they do that? Also, there are a
number of buildings there half finished, but those GAs in
the Jaffna District had released the contractors, saying
that the work is finished. That is the point I want to make,
Sir. Actually, this Question was first directed to the
Minister of Public Administration, Home Affairs,
Provincial Councils and Local Government, but,
inadvertently, because of the involvement of the Post
Office, they must have directed it to you, Hon. Minister.
But, actually, this matter is for the Minister of Public
Administration, Home Affairs, Provincial Councils and
Local Government because he is the one who has to take
an action on that. So, this is not just about the building,
but also to find out what exactly happened during the
contract period.

@0 (§0D28w) DBIEE QewdERD Swmo

(wressrfl@ (SVTHIF) LBHSIV @ swTouTSHewT)

(The Hon. (Dr.) Bandula Gunawardana)

The Hon. Dinesh Gunawardena will give you an
answer.

©0 Lesvd nendilnm dwmo

(wressrLyfl@ HBeweig @ svwreuigeor)

(The Hon. Dinesh Gunawardena)

With your permission, Sir, may [ say this. Hon.
Member, as per the Question that you have raised in
relation to Chunnakam Post Office and its development
programme, are you saying that it is only a matter of Rs. 1
million to complete the work? Is that what you said just
now, Hon. Member?

O REOB-0® BFEOsT ®wmo
(orenTLfl@ &HWedBisD ASSTTdSH60m)
(The Hon. Dharmalingam Sithadthan)
Yes.

@0 Losvd endidm ®wm

(oresrLyfl@ HBewrsiy @ smrouitgeor)

(The Hon. Dinesh Gunawardena)

Hon. Member, by whom were you told that?

O DEOB-n® BFEOsT ®wmo
(omressrL 0@ (L BIGHLD FGSG T ds60T)
(The Hon. Dharmalingam Sithadthan)
By the Department of Posts.

©0 Lesvd endidm ®wm

(orerLfl@ HBerely @ ewrouier)

(The Hon. Dinesh Gunawardena)

If it is a job of Rs. 1 million, we will somehow be able
to complete it. Anyhow, the Jaffna Post Office is an
important place. We have discussed about the Jaffna Post
Office and also regarding the Chunnakam Post Office, we
will follow up with the Hon. Minister. I assure you that
we will give a solution to this problem.

@S DEOB-n® BFBOsT ®wmo

(oreTfl@ &HWedmisDd ASSTidSHer)

(The Hon. Dharmalingam Sithadthan)

Not only regarding the building, but also make sure
that you find out what exactly happened during that
period.

©0; fetd endsdm Onm

(orevsrLL0l@ HBevreiy @ euwrou o)

(The Hon. Dinesh Gunawardena)

The necessary inquiry, I think, is taking place and the
Auditor-General has made his comments in his Report on
this matter. So, it is up to the GA now and we will also
take it up at the public administration forum.

OS EOB-n® BFBOsT ®wmo
(oresrfl@ &HWelmisDd ASSTiTdSHe0T)
(The Hon. Dharmalingam Sithadthan)
Thank you very much.

OO DOIBNBSDR O

(omressTLll@ FUTBTWST HjauiTs6T)

(The Hon. Speaker)

Question No. 9 - 3292/2022 - (1), the Hon. Imran
Mabharoof - /Not in the Chamber.]

Question No. 10 - 3336/2022 - (1), the Hon. Ali Sabri
Raheem - /Not in the Chamber.]
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(The Hon. Namal Rajapaksa)
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OO DOIBNBDHD O
(oreTyLll@ FUTHTWST Hjeuideir)
(The Hon. Speaker)

Yes, Hon. Member
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(The Hon. Namal Rajapaksa)
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(The Hon.(Dr.) Sarath Weerasekera)

®C DNBNBHDOB, 0ed B5y500 DtE BADHWO &)
001 Bed 0005 e®ewinm O° e® BwsImO ¢l
WO moHes Sods . & wewr @0 emd DO
G @I,

g Pan® O80dHed 90z O8OEHEDdD wewsy
e0m, "PINe®D YYPILm® . YD @oBHE
G080 0 eufeens BB el DoReR" Bwe.

&g Ded® »n08, 88 Bwe oReddwsy »Swd a5y
20®DE guedsy qBBDBm»O® B Wmoest B0 &
283B80:8m8 BuEe GTIO A 8 Bedmbd. ged 5O
@9 O Hewd ©® Jed e®iy mI® Brlg ewddE
B 0ic? 0@ 5o® §EEO sEE BeadxmDic? 0@y mS®
»endBGm® 8CE Beamg? ¢8 devd® »e0, cned v®vd
eIEONE odnwmeEy emerd YFRD @BHBO BHwedn
@®900w C e¢sTeny mwr. 48 eIm, 8O @t BBwwmO
eud cnel IWHo ym ¢@imsdiewn Nodsed g
80w 928mim OO w@ydemewsI® 8 dTOw vg »E
0. & Ded, cno yedred E8sY Endd® emenBE®® &8¢
DD, ©F ®ONBDHOB, 8D wBwemO end EBHD
godned 883 0dBwiBm mGsIoeadnm eednsed Win
Besd mOBTHO wmryem B8 Bm wridimyed OIFOS Y
ecocon O 0wsy 88w ©@w®w @8 I »Ogsm
080y8ewmewrsI® WWBBE WEr. ©® DR Ced BIBH®
eufegme WOTIHO e¢sles’ BEIHO, ec®g 8Eedxin
OBOCT w8 0D & »OEm WwmdsE WOBIHO
NIDHFOD @D DO, I VI DMWY ©wWd
e gt Bw nO8 & Bnsies].

B0 DOIBNSDROB, D Y@ ME WIBIOeRID® O
eedn1ae D8 2,000 @ 510&mi. & Ded® »ne8, £.0.
1002 @& FCEWDN® @ OB 0® cedmuw 9EmJ
Beastes’y. 5O vy B.0. 5712 0 s adedd dy
B8sY 0®w BEumd mJ Beadmds. 80 ©y a8 »Yoys ¢sizn
O Dbway oY B.0. 10558 =0en »y©Om» O ©®
cednsn B8umd mE1w Bwo ¥ Dored ©ewsd DR
Bedm. oD ecelnedsinedsy 2021 &£58:8 @wwed
@® cedmsed B god®y mer. & mBODEE gmo O x50
@R yooEn ded 0 ocedmsews’ ©n gewn.
DeNWOEST ¥y Comed YOO 8d®imnd codnns nHO
@® o BTpeadm eednse.

50 videdd 0@ Hbimw BOITVD YEBD admiemewrsy
Bowloe C@e 30 a8 ¢ J glwden Bowlow



857 2022 &8 21 858

am® 00 Hhme PoBm Hhmwe oCHn W THE
8Eeuns Bedmyds. & am®, ©® @imw wdeens WOBIHO
80080 @¢edne®@sIndD ¢dwud & BedmDr. & Died®
OB, A% ® ©wDENL DeBwew g ©¢dnedsin
DENBBY O S 8g WO @Dws o & Beamda.
80080 @¢edned®sInd ww gdes WO BeE yLORWSY
a0 WO, 100500 glm v w@wees JIFBHGO
G5B WO, ©® cednsed Bes Dy msien OB
gDEDD Bwo®, BB KBm wmed e®BEd0h
medriery @ emIndicE.o® Bwexm OFOS ececsn
O0wst 8w #BEE & worswr DVTeEEO ORHOD ykh
DOSTHO Q&) ¢Blesy W, OO DONEDHROB. VYT
Owsl ecn eonzn 83 ©0e® 6w ©29ed8. WsH®,
OBIEN0® ey BEorNdded 83w »O8 & cvrned. o®
DOGHD €W Sl e WIBD e Y. EDITNHECID
Bee® wnd S POBE OBn®ed osedonlEm
§eBxy »O8 & w0yben Bwe® ¢101@d.

B0 DONLDROB, & ¢dwy DRews’ ©® WICeRWs
By Qvy, g0 00 s0Am y&E» »Fed, JO §bdo
D ¢80 wrdimed OFOS @uHBO ©H W e
OBDWO WE g ¢8 nEsT® v (B a8 ¢sImd,
B¢ ©® e9dd Jed eHIDHNE ®ed® BowEwsy 54 ecomnl
®CEs, VT 2PPed AN BB BE Sw WO
3005 O BHBHD Dred ®BILH eme® I8 od Bulg
edCE mOm® Bw. B wslme Bwsesy ywimosted
elRmED VW6, YYIWOE BoHEwsiD ovd ouhd men
om0, &8 gied glB08m»® daEwme. @B,
5@sINsTeEE CE%H edsim Avy, 0® Ded gdEddm &
2800 B Qvrnwm amNem BBOCIHTO ORHOS ykh
WO ecsteny 5B wdy dm o). BYImusTedE ged
8o ededRdusied O8O ©wY amm®d BOOHON ece
Bosiy O, & DB 80 Bedm O g ©I) AR
Bem O 0® gdeded & 98 Onnl moms.

85 emYOuny 8w 3OO
FTiNGslul L FIUL epsOBIgeT
BILLS PRESENTED

380 O BB @YW (oerdd)) BHIy

omYdun
GOpailwed BLeaugdbansdspennd FI L &GasTeme

(BmSs1id) 1 1_cpsvid
CODE OF CRIMINAL PROCEDURE (AMENDMENT) BILL
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Presented by the Hon. (Dr.) Wijevadasa Rajapakshe, Minister of
Justice, Prison Affairs and Constitutional Reforms, to be read a Second

time upon
Monday, 04th July, 2022 and to be printed.

B0 OIBNBHD S

(oredTLfl@ FUTHTWST SyeuTdeir)

(The Hon. Speaker)
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CIVIL PROCEDURE CODE (AMENDMENT) BILL

@¢O2 O Bwsdeo® Hewlww Bwdm &
Bressti_mih B NDHTET F1L_6»6m UTHASHLILIL L ).

Order for Second Reading read.

@6 (§9028w) BeSwsgaes Gorsesates Owmo

(orevwryLll@ (SevTHF) allmwsren rreyugag)

(The Hon. (Dr.) Wijeyadasa Rajapakshe)

@G ®OBNE®ROB, "vmy emyO®unm Y e¢dm OJ
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g S8z 8, e e3@@m Ses.

o2 emG®en 3O O 0¢d2» O Hwd» GE.

aflearir e(BFHLILIL(B), sTDmYI%ClBTeTemLILIL L.

QYBEVTLIG., FL_L_EAPSVLD BUT6OTL LD (LPsOMUITIS LOBIILIL_L7011" 1 .
Question put, and agreed to.

Bill accordingly read a Second time.
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"FLL@PSVLD @pupLl LITTT@BLOTDSG &UpsYSSGF FIL L LiiBwrds.” -
[wresry e (sevrpls]) allmwsrev yrgoLsag]

Resolved:

"That the Bill be referred to a Committee of the whole Parliament.”
- [The Hon. (Dr.) Wijeyadasa Rajapakshe]

20072 38020088 s e GE.
[0 DS2209608229 @ 63200389 Ses. |
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[10m S TLILB G FLITBTWSHT YT HEOT FEWVDLD UHIGSHTT 56T, |

Considered in Committee.
[THE HON. SPEAKER in the Chair.]

1 02 dozfw 825 emQOsenE eI wdwd HJuw
G968 Bewlo mom 8.

loytb sursssth Fi'1_ApVSHleT LGHMWITS B)hdbss G polwears
H11_ememuil_ L1’ 1 gy.

Clause 1 ordered to stand part of the Bill.
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CLAUSE 2.- (Insertion of new section 1544 into Chapter 101)
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(The Hon. (Dr.) Wijeyadasa Rajapakshe)
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Amendment put, and agreed to.
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Clause 2, as amended, ordered to stand part of the Bill.
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Clause 3 ordered to stand part of the Bill.
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FL L APSVLD BI(I55 5 /BI5 O L 69T SYifldends GIFUINILILIL L ).

Enacting Clause and Title ordered to stand part of the Bill.

Bill reported with Amendments.
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(The Hon. (Dr.) Wijeyadasa Rajapakshe)
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Question put, and agreed to.

Bill, as amended, accordingly read the Third time, and passed.
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CODE OF CRIMINAL PROCEDURE (AMENDMENT)
BILL

@¢O2 D0 Bawsde® Bowlww Bwdxm &
Brevsti_mih LI NDHTET FL 16w UTHASHLILIL L ).
Order for Second Reading read.
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(The Hon. (Dr.) Wijeyadasa Rajapakshe)
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Question put, and agreed to.

Bill accordingly read a Second time.
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Resolved:

"That the Bill be referred to a Committee of the whole Parliament.”
- [The Hon. (Dr.) Wijeyadasa Rajapakshe.]

D002 8800005 es@m D &

[0 DS220968229 @0 63250389 Ses. |

Gpailsv Qyrmuii L g.

[10m RTINS FLITBTUISGSIT YUl H6IT FDVSDLD UBIGETT 56N, |
Considered in Committee.

[THE HON. SPEAKER in the Chair.]
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Clauses 1 to 4 ordered to stand part of the Bill.
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Enacting Clause and Title ordered to stand part of the Bill.
Bill reported without Amendments.
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(The Hon. (Dr.) Wijeyadasa Rajapakshe)
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Question put, and agreed to.
Bill accordingly read the Third time, and passed.
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(The Hon. (Dr.) Nalaka Godahewa)
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®OF B3S® eBSE Dwmn
(1oresorLyifl @ g2wiTder Gamy )
(The Hon. Jayarathna Herath)

887 I8 wmom GE.

9 CLorBlsH i
Seconded.

g 88z 8, ews e3®@z Ses.
aflearir BSHLILIL(B) sTDmIsClBTeTemLILIL L.
Question put, and agreed to.
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YYSHTLID S, LrslF Y 2T
YSBTFATG SISV Y56V Co), LOTRTLILIS FITfhds LISTLTT SY6Uli H6IT

et e FUITBTUIST
BEDGVGDLD UB]GS5TIT F561T.

Whereupon THE HON. DEPUTY SPEAKER left the Chair, and
THE HON. SHANTHA BANDARA took the Chair.
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(The Hon. Presiding Member)

®0T BB0m 0P0E OBR®. VIO Bd cvwem
MEHD Bedmo.

[a.200. 2.10]

O SO e Dvwmo

(wrewrifle; wrdear Camrs)

(The Hon. Jayarathna Herath)

eum ©¥adm ©d OEROB, @O mecIDn
DO O HOB g¢ DDwd B OTen). ®OWS
BBEO® wIDED ePen I eNCIFE ICHE &¢ 0@ mEEm
#09C¢ (Bode S88m) vods emYdun wdOn BHBe®nY
CHh ocsimy Bl w0 Bedmd. B»ED » Bme god
©ewIcs OGN BOD Dred®, Bddn DG wews
@B S B Ben OO @0HE 8@ »HPOESY
»Hedsl nmEw S50 gc dwn Oxtes’ Sewnidnes
dWomed. o® smm 88 eBednm Pevdrnddecemed
ACHE OO DBEDG wwo DI BOCeRRO R 8© Bewo
& g »Ogn & 88, 0md) 08O wy BBysTed mce
Amdieoed on 88 Bur BuE mOedE0 dug® @1ead
B 48 8dDiew mOmd. & Bw 0® sms emJ®sn @m®
D1¢os @05 0.

eCI®m ®OWI yridBes O e O» ged ed g
O 80 mOWS; BB 88 yourd vt 8@ Bedmdr. ®
YY) T O VB OWMGed gBBDE®O
QOWB® O30, BONG @DENOEE ged HO®T; @RI
HO06 ey ¥OWO BedBu wewddmws’ ged ded §eE
powdesmre RBEIOD owd OE®OS Py qdeddy
Boadmryds. & Bw 0@ ydore v nEHHFTO®D ICE,
DO @m0 @ emwmd, god dlme
BB ®»S O3 BedBu wewddmwesIOn e® Ced adwn
8830 BE&remw WO O BEeDemO vz qud 8D
eOm. & Ben s wcwexm Bded Bl gnsydoxm’
BO0E O @¢ YOOI DO CI® o 48 e wng
Dm .

8¢ GG PERO, BB edrmE® Onmbdig, v Buig
Boew BEICO 08 08E0d®sined dsung woditwmd n
Pon. oo edRED 9BWIed e®enx erng Y Y
OB 020008 Bw @8 IEeeditny OB @m®
@O @Be® -20RBW®- DOB @c OB @O ged O
Beadrtes’. @ed ced B8Bys ne et
Beadmdr, 8Eed0s5Ind 0® ydmwd Jwe® ¢l Bwoco.
8880 DICHE YOCECEO ®8Ee®sInd wBoe 88w B
a¢ 88e0sined ouiey o¢Be DBudecrn B8EcOO
BByrTeod BdDrsw 5y, §ERowNGY ©O OIEROA. a¢
Om¥EmO @B 00 Beadm & @dlm adgwd dmn
ednmem abgics ¢¢ w®wun O Bead BEEE ¢ wma.

g OB 08B 0, ©® Ced By 9m®
$0dBED »nO8 »Oyn WosIesy. 0w, ¢ 0D 8E@wens
0 e0nsIes’ emevIde BwE el Ced AdYDOwW
S5m0 AoBnE e8Pcwm 9By DO, 0® wdITVewsY
DE»E™O, &8 9Bwined K evewd Buig Bdem O1d8E
Bas Om g¢ gud s 005D D1ed®, 0w dn swr o
OBy Ay EDOF. BBO 9O O D &8 BB »H®
@O 8edndBsY @wd el adevm #BCEE J §eE BB
Bwemenm, cFoemen, Seon® Em®  owmiE8
poewaddmnen B, 8CE De (O DNOEY ewed® Bwo

eCImw »Yed a8 IdenE GWWCeweT OO SFeDE
9038. qc ged 0O emw eedmm NB 0O, Demecrs
cont OO ecime BEewm 9008, ¥ymawd ©x WO
9008. egon BIODEST ¢8 ddunmg vuve edwemd BEE
@DE 90d8. & B a8 agsd @ »osTes’ mHHO ®HOGD
WOBID V1. (157 ©@DOD of 9D08. @® ydmewsy a8 emid
O5ery emew®¢ Bwom Om BEAcD BBOO 0O
208800 ned OFOG IO DoRON Bedm .

85Bw cDEFOE @® Ced @B ey §Diws»0nIm BLRB0Ow®
8 NCDO, T 53 O» ©® Ced exnds WrB. evdE
BRI mS@, aed 0® ¢80 8Ee@rnd Bewdsmwe
e O5IFOcew avhed a@im8m B3O 0 e,
9500 WEYE »ITOE ©® O ne ©mRBN@D.
B8BysI0 BonBsi® e O gedn 8EAcd 8 w® w®idn
SIS, @08 CE® WD 0® O BEedg evir) oy,
ey mOY e ® Fuy e D18 BEIED ag 5ed &5ymDs
©® gDeaddew Beadmdr. OO Bw 6® 60D 48 9m®
0o Beds? 0® ydmw DEOIWMOHRS O O DN
B Om »O8 ¢80 9@ DoRe®sy Burin Beadsien,
G060 OO OBIEnOA.

®® Bedvowsy wcwsl WOTH By, OBIFO®

2 BYDO D1BDEGI 83oerIDBS,-

OO §RoesBNGe) O5IEn®

(oreTL Ll @ SeWVMWLSTHIGL o MILILNGTT Sj6uTH6iT)

(The Hon. Presiding Member)

Order, please! Will an Hon. Member propose the
Hon. (Dr.) Suren Raghavan to the Chair?

®06 eIBE QBDELD VHIBes

(orevsryLil@ ($lmgl) Cardlevr @ esmrouigeor)

(The Hon. (Mrs.) Kokila Gunawardene)

Sir, I propose that the Hon. (Dr.) Suren Raghavan do
now take the Chair.

@O gesom BB Wm0
(omessTL 0@ S|FBIS HeuTdenT)
(The Hon. Asanka Navarathna)

E8sY I8 wo» @&
2 CLorBlE5mi.
Seconded.

G E®eszd 8, et @@ Ses.
alsar aBSHLILIL(B) sTHmYsClBTeTeamLILIL L gy.
Question put, and agreed to.

NGO @G @D DO Owmr Fowmewsy 9O
Gowsy, 0d; (¢:0:8w) g3082Y 0sesOY Bwmo §Rocszradse) Ses.

GYSATLIMS, LOTNTLILENSG FTES LISHTL T ZYUTHET Y&bHITFTS
Bloflsirgy ysevBeu, wireryfle (sarpls) sGrer rrseausr Syeuiser
BEWEVEMLD UGG H6T.

Whereupon THE HON. SHANTHA BANDARA left the Chair and
THE HON. (DR.) SUREN RAGHAVAN took the Chair.
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(The Hon. Jayarathna Herath)
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Bill accordingly read a Second time.
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Resolved:
"That the Bill be referred to a Committee of the whole Parliament.”
- [The Hon. Manusha Nanayakkara.]
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Considered in Committee.
/THE HON. DEPUTY SPEAKER in the Chair.]
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Clause 1 ordered to stand part of the Bill.
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CLAUSE 2.- (President of the labour tribunal to be deemed as an
Additional Magistrate)
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Amendments put, and agreed to.
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Clause 2, as amended, ordered to stand part of the Bill.
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CLAUSE 3.- (4 pplicability of the provisions of Code of Criminal
Procedure Act, No. 15 of 1979 and Evidence Ordinance (Chapter 14))
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(The Hon. Manusha Nanayakkara)
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Amendments put, and agreed to.
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Clause 3, as amended, ordered to stand part of the Bill.
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Clause 4, ordered to stand part of the Bill.
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D5 DN 5508 WIC Owmo

(oreTLyLf@ DeDIOG BTETTILISSTT)

(The Hon. Manusha Nanayakkara)
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Amendment put, and agreed to.
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Schedule I, as amended, ordered to stand part of the Bill.
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Schedule I, ordered to stand part of the Bill.
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Enacting Clause ordered to stand part of the Bill.
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Amendments put, and agreed to.
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Long Title, as amended, ordered to stand part of the Bill.

Bill reported with Amendments.
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(The Hon. Manusha Nanayakkara)

@O0 Bewids BOnemn®s, "sms emglsn
8.0RIBDMTeRsY ¢y RBOD 06 BHwde gnwe" & ©
ewd®sn OB,

©0 Bewdds »ONEHROA, oms omYdsend
eud¢BORE HIvy v Yeow ©¢dy, DLIMOen ©¢ds, Gom @¢ds
BO1d.8 S B3O 9 GoBB® weerdds BEwI gdwd ¢s
eC®H ¢ 9C o BOSmo.

g 88z 8, ews e3®@z Ses.

s ewdOsm SO ¢mBEO 30wl dmizmIcewsy, IO
O0 s e308» wo &

aflsorir ABIbHLILIL (B), TMMYS CIBTTMLILIL L.

GYGOTLILG, FLLCPSVLD  BBSGLILIL L UTHY  CPSSTDTLOLPEOMUITS
WA L11” B Blewm CoummLiri’ 1 gj.

Question put, and agreed to.

Bill, as amended, accordingly read the Third time, and passed.
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Parliament adjourned accordingly at 5.05 p.m. until 10.00 a.m. on
Wednesday, 22nd June, 2022.
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