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Determination of the Supreme Court:

IN THE SUFREME COURT OF THE DEMOCRATIC SOCIALIST REFUBLIC
OF SRI LANKA

S.C. (SD) No. 19/2022 10 5.C. (SD) No. 21/2022 and S.C. (SD) No, 23/2022 to S.C,
(SD) No, 29/2022

SURCTIARGE TAX BILE

BEFORE:
Buwaneky Auwihaze, IO -
AL M, 2. Nawaz -
Arjung Obevesckire

Judze of the Supreme Court
Judge of the Suprems Court
Judze of the Suprente Comart

S, (SD) W, 192022
Tetitioner Swashe (Coyion) PIL

Counse] l'?li:hn Dgaluheven, PO, with Damitha Ksrunsiithne, Vishiva
Vimnzkiki and Miyaru Egaluhews instracted by L Chandra kurmsr de

Silva

Beapemdeats : 1. Ton, Muhinga Yape Abcvwardons
Z, Hun. Attoency Gencesl

A, (5D No. 2072022

Tetitloper Mandkuvazagar Thivagaroja

Coumsel [._'dill:x Fenlahows, PC, with Dumitha Xampasthne, Vishen
Vintuhthi and Miym Egalzbev instroztod by H, Chendeakumar de
Sitvn

Responidents | . Hon. Mokiexds Yapa Abeyvnsghona
2, Hon. Alloency Getezal

S, (SD) Mo, 2172022

Petitiones B. X. K Runoginghe

Cowmacl Bemesh Tl Suve, B, with Nlear Ankele? insirucrsd Sy Savglh

Wewurdai

Respoidene @ Tl Adberney Gemerzal

S0 (SD) o. 2342022

Frlltoner ¢ Astla Sumpotk Mallawa Arackeli Gaonggs

Cowned Sarjeeen layewanders, FOOowih Lakniak Wanevithaas end
Tor, Milhan Mohamad irstroglod by asloke Miwunkalla

Fespondents ;1. Tlen, Basl Ralpeks

2, Hon. Allomey Geaeral

$.C.45D) Mo 24/2023

Teliliorwer Rosbian Paliirana

Comscl Dushantn &ukarutue with Anurzngd Singh instracted fy Nuemi
Senjetwani

Resporsdeqd = Hov Aoy Gonurai

S, (5D) Mo, 2572072

Futitionucrs T, Mrerkom Boche
2, fanka Wallides TIC

Colirsel gomesh D §ilva, NG, whb Nitan Ankewll fstuzted by Savath
Wicwnmdanie

Fespandent ¢ Bom, Allomey Guaeznl
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S.C. (SD) No. 26/22

Petitioners : 1. Don Bannct Gamalath
2. Unidil Packaging Limited

Counsel : Harsha Amarasekera, PC, with Shahila Wijewardena and
Aadhes Thurcraia instructed hv Paul Ratavele Accaniatac

Respondents : 1. Hon. Mehinda Yapa Abeywardena
2. Hon. Atiorney General

S.C. (SD) No. 27/22
Petitioner  : Chandra Jayaratne

Counsel : Suren Gnanaraj with Dathika Wikramanayake, Rashmi Dias
and Sakuni Weeraratne instructed by Vidanapaihirana Associates

Respondent : Hon, Attorney General

S.C. (SD) No. 28/22

Petitioner : Kapukankanamalage Purnima Frivanthi Gnanasckara
Counsel :  Falitha Kumarasinghe, PC, with Harith de Mel and Hasini

Rupasinghe instructed by Sanath Wijewardane

Respondent : Hon, Atiorney General

S.C. (SD) No. 23/2022

Petitioner : Piyadasa Guruge
Counsel ! Naomal Gooncwardena with Dilrukshi Paul instructed by
Malin Rajapakse

Respondent : Hon. Attorney General

Counsel : Viveka Siriwardena, PC, Additional Solicitor General with Dr. Avanti
Perera, Senior State Counsel and Medhaka Fernando, State Counsel
for the Respondents

The Court assembled for hearings at 10.00 am on 2rd March 2022, 3™ March 2022,
4t March 2022 and 7% March 2022,

A Bill entitled “Surcharge Tax” [the Bill] was published as a Supplement in Part II of
the Government Gazette of 3« February 2022. It was presented in Parliament by the
Hon. Minister of Finance and was placed on the Order Faper of the Parliament of 2204
February 2022.



671

2022 @& 22

Eleven applications numbered as above were filed in the Registry of the Supreme
Court during the period 23t February 2022 and 2n March 2022. Although SC (SD)
No. 29/2022 was filed only on 2™ March 2022, this Court allowed the Petitioner in
that application to be heard on the basis that 1 March 2022, which was the last date
for the filing of applications as provided for by Article 121(1) of the Constitution, was
a Public holiday.

The Petitioners in the above applications have invoked the jurisdiction of this Court
in terms of Article 121(1} of the Constituiion and have prayed for determinations in
terms of Article 123 thereof.

The Bill seeks to impose a tax referred to as the “Surcharge Tax” on:

(@) Any individual, partnership or company, whose taxable income for the year of
_assessment commencing 1% April 2020 exceeds Rupees Two Thousand million,
at the rate of twenty-five per cent on the taxable income of such individual,

partnership or company for that ycar:

(b) tach company of a group of companies, of which the aggregate of the taxable
incomge of all subsidiaries and the holding company in that group of companies
for the year of assessment commencing 1% April 2020 ¢xceeds Rupees Two
Thousand million, at the rate of twenty-five per cent on the taxable income of

each such company, for that year.

The Bill contains provisions fnéer alia relating to (a) the furnishing of tax returas in
respect of the Surcharge Tax on a form specified by the Commissioner General of
Inland Revenuc [the Commissioner Generall, (b} the dates on which the Surcharge
Tax must be paid, (¢) the application of the provisions of the inland Reverue Acl, No.
24 of 2017, (“the IRA Act, No 24 of 20177) relaling to the issuance of assessnicnts,
and the challenge of such assessments by way of appeals to the Commissioncr General,
Tax Appeals Commission and as well as by way of an appeal to the Court of Appeal,
and (d) the interpretation of the words, ‘group of companies’, ‘holding company’,
‘subsidiary’ and “taxable income’.
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Once hearing commenced, the learned Additional Solicitor General submiticd that she
has received instructions from the Ministry of Finance that certain amendments to the
Bill will be moved at the Committee Stage of Parliament, While the amendments to
the clauses that have been challenged by the Petitioners would be referred to where
necessary, we would like fo refer at the outset to the amendment sought to be effected
to the definition of ‘Company’ which, as the Bill presently stands, was to have the same
meaning as assigned to ihe said word in the Inland Revenue Act, and included pension
funds and provident funds. The learned Additional Solicitor General submitted that
the definition would be amended so that it would not include the following:

- a)

b)

(&}

Ry

¢)

9,

h)

i)

i)

k)

Any Fmployees Trust Fund, Provident Fund, Pension Fund, Pension Trust Fund,
Gratuity or Termination Fund;

The Employees Provident Fund established under the Employces Provident Fund
Act No. 15 of 1958;

The Employees Trust Fund established under ihe Employees Trast Fund Act No.
46 of 1980;

The Ceylon Eleciricity Board Provident Fund and the Ceylon Electricity Board
Pertsion Fund established under the Ceylon Flectricily Board Act No. 17 of 1969,

Universities Provident Tund established under the Universities Act No. 16 of
1978;

Mercantile Service Frovident Society established under the Chamber of Com-

merce Ordinance;
-Bank of Ceylon Provident Fund established under the Bank of Ceylon Ordinance;

Hation National Bank Employees Provident Fund established by the Iatton Na~
tional Bank;
Feople’s Bank Pension Trust Fund established under the People’s Bank Act No.
29 of 1961;

Sri Lanka Ceniral Bank Employees Pension Fund established under the Monctary
Law No. 58 of 1949;

Sri Lanka Telecom Provident Fund cstablished by Sri Lanka Telecom PLC;
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I) National In'surancc Trusi Fund established under the National Insurance ‘U'rust
Fund Act No. 28 of 2006;

m) Bank of Ceylon Pension Trust Fund 2014 (POST 96) established under the Trust

Ordinancg;

n)  Any provident fund or contribytory pension scheme approved by the Commis-
sioner General of Tabour in terms of the Employees Provident Fund Act No. 15

of 1958.

The learned President’s Counsel appearing for the Petitioner in SC (SD) No. 22/2022
submitfed that the above undertaking of the learned Additional Soliciter General ad-
dresses the concerns of the Petitioner represcnted by him, and in those circumslances,
that he has received instructions not to proceed with the said application. Proceedings

of the said Determination were accordingly terminated.

The Iearmed Additional Solicitor General submitted that the Bill must be read and un-
derstood iri its proper context and invited this Court to consider at the outsct, the

necessity for the imposition of the Surcharge Tax.

The lcarned Additional Solicitor General traced the roots of the issue that is sought to
be addressed by the imposition of the Suscharge Tax to the Budget Specches of 2020,
2021 and 2022. In the Budget Speech 2020 delivered on 174 November 2020, the
Minister of Finance had referred o the World Economic Outlook {20t October 20201,

where the International Monetary Tund (IMF) had forecast that due to the “Corona
pandemic”, almost all the major economies in the world have recorded negative

growih rates and have seen 2 contraction of their economies.

While stating that Sri Lanka is also expected to record a negative growth of 4.3 per-
cent, the Minister had stated that a monumental effort has been made towards the
management of the Covid-19 pandemic with the Government spending around Rs.
70,000 million in that regard and the payment of an allowance of Rs.5,000/ - to low-
incorne families adversely affected by the Covid-19 pandemic.

The fearned President’s Counsel for the Petitioner in SC (SD) No. 26/2022 drew our
attention to the Annyal Report of the Ceniral Bank for the year 2020. The following
ﬁndingé under the heading of “Fiscal policy and Government Finance” reflect the true
picturc of the economy at the time the said Report was published:
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“At the turn of the year 2020, fiscal policy was focused on reviving d stqgnant
economy. However, with the ccononuc faflout from the COVID-19 pandemic,
the fiscal outcome deviated from expectations, s reflected in the decline of the
government revenue and a rise in government recurrent cxpenditure, thereby
widening the budget deficit and rafsing the ontstanding central governiment
debt. Heavy reliance on domestic sources in financing the budget deficit in 2020
reflected the impact of extremely challenging global market condiltions that lim-
ited access fo forejgn financing, and the expressed preference of the Government

to reduce the reliance on foreig HNancing.

The Government implemented measures to lower the tax burden of businesses

and individuals, thereby supporting the rebounding of economic activity and

enhancing the income of people. Major tax revisions initiated sitice late 2019
inciuded fowering the income tax rates and the Vafue Added Tax (VAT) rate,
raising the VAT threshold, and abolishing the Nation Building Tax (NB1) and
Economic Service Charge (ESC). These measures were expected to enable a
sirorg rebound of economic activity in spife of their adverse fmpact on govern-

ment revene in the near ferne.

The tax concessions introduced at the outset of the COVID- 19 pandemic rein-

forced the fiscal stimulus messures implemented since Iate 2019, thereBy mini-
mizing the adverse impact of the pandemic on businesses and individials in
2020. Further, small and medium scale enterprises (SMEs) were granted varions
tax refiof measures in the form of waivers of income fax artears, granfing of a
grace period to seftle taxes in arrears/ defiull, extension on seizure notices and
extended timelines for tax payments and filing tax rettrns.,

Government revenue declined in 2020, both in nominal texms and as a percertt~
age of GDF, reflecting the combined impact of subdued economic performance
due to the COVID- 13 pandemic, the tax revisions implemented from late 2019,
and the tax concessions granted to busincsses and individuals affected by the

pandemic.”

The first reference to the imposition of a surcharge tax had been made in the Budget
Speech 2022 presented to Parliament in November 2021 when it was announced that:

)

A oune-time (ax surcharge of 25 percent Is proposed fo be iniposed ot persons or
companies with taxable income over Rupees 2,000 million for the ycar of as-
sessment 2020/2021. Rupees 100 billion is expected o be carned through this

fax.
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W VAT om banks and financial scervice providers under supply of financial serviees
by specified institutions 1s proposed fo be increased lo 18 perecnt from 15 per-
cent. Rupces 14 billion is expecied to be earned through s tax.

Prior to the said announcement, and during the course of the Budgzet Speech, the Min-
ister of Finance had identificd the economic siluation that the Country is faced with

in the following manner.

This Budget Is presented at a ime when the world is grappling with 5 major
fusues.... The fourth issue is that assistance from bi-lateral and multi-lateral
nstitutions arc severely limited as was never before in the history. This is mainfy
due to the developed countrics also being besct with 8 number of internal issues
that they have given priority o resolve. The fifth issac is the challenge of adapt-
ing to the “new nortial” that has emerged post the Corona pandentic. We are
faced with the challenges that ariscs simuliancously from fockdowrrs, work from
home, price increases, and distuption to global production networks. These con-
ditions have had a varying mmpact on each country. The impact is worse on
countries with trade focused econoniies, such as ours, compared fo those econ-

omies dominated by the manufacturing sector,

As a result, the loss of revenue to the couniry and the Treasury has been unlike
any other year before. The loss to the Treasury acconding to our eslimates is over

R, 500 hitlion.

Qur annual carnings from tourism amounting io alimost USD 3 billion did not
materialize durtng the Jast iwo years. Adeguate foreign direct investmentls have
not Howed into the country. The inflow of worker remitiances have also been
somewhat fimijted. Many avenues of earning revenue locally have also been af-
fected. The zap between the export income and the import expenditure is not
simply a national challenge during the past seversl decades, but it is an unsolved

econonic problen.

We acknowledge thal public finances will be severely impacted with alf sources

of revenue coniracting in the face of the Covid pandemic.

Government revenne reduced to 9.2 percent in 2020 owing to the impact of the
Covid-19 pandemic. Despite the decline in the governmeni revenue, governt-
ent expenditire has increased, Governmen revenuc has cone to a level which
is insutlicient to cover the day-to-day recurrent cxpenditure. Therefore, deficit
in the recurrent account, i.e. goversment revernue over recurrent expendiliire,
as a percentage of Gross Domestic Product has fnercased lo 7.9 percent in

20207
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The learned Counsel for the Petitioner in SC (SD) No. 27/2022 has in fact submitted

that, “Srf Lanks is currently facing an unprecedented economic and financial crisis.
Following the COVID~19 pandeniic, Sti Lanka’s forejgn reserves have severely de-
pleted in the wake of mounting forejgn debt repayments, loss of foreign crploymerit
remittances and the lack of income from several sectors including fourism.

It is in the above circumstances that the learned Additional Solicitor General submif-
ted that the policy rationale for the Bill is lucid, legititnate and cleatly in the inferests
of meeting the just requirements of the general welfare of a democratic society.

The learned Additional Solicitor General handed over to this Court, a copy of the Cab-
inet Memorandum which (a) draws reference to the above Budgct proposal infro-
duced to strengthen the fiscal position of the Country and help regain the econoniic
activities that were affected by the Covid-19 pandemic, and (b) outlines the salient
features of the Bill. Approval to proceed with the Bill has been granted by the Cabinet
of Ministers on 31+ January 2022. The provisions of Article 152, which requires that
4 Bill for the imposition of any tax should have the approval of the Cabinet of Minis~

ters has therefore been complicd with.

Thus Parliament’s constitutional role in exercising full conirol over public fi-
nance has been initiated and as is provided for in Article 148 of the Constitution:

“pariiament shall have full control over public finance. No fix, rate or
any other levy shall be imposcd by any local authorily or any other public
authority, except by or uader the suthority of a law passed by arliament

of atty existing law.”

As has been authoritatively laid down in 8.C.S.D. Nos 3 & 4/2008 Appropria~
tion Bill {Decisions of the Supreme Court on Parliamentary Bills (Z007-2009)
at page 45} the Supremc Court has observed that under Article 148 of the Con-
stituiion, there are three vital components that constitute Parliament’s “full con-

trol” over public finance, namely:

i) Control over the sources of finance i.e. imposition of taxes, levies, rates
and the like and the creation of any debt of the Republic;
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ii)  Control by way of allocation of public finance to the respective de-
partments and agencies of Government and sctting of limits of such

expenditure;

iti)  Control by way of continuous audit and cheek as to due diligence in
performance in relation to (i) and (ii) above.

It is in this backdrop of legislative authority to have full control over finance
that legitimacy is given to the rationale in the classification sought to be attained
by a taxation Bill and it is axiomatic that Article 12(1) of the Constitulion pos-
tulates that equals must be treated equally and unequals cannot be treated
equally-Perera v Building Materials Corporation (2007) BLR 59 and Dayawa-
thie and Others v Dr. M.Fernando and Others (1988) 1 Sri LR 371. Tt is in-
grained in Article 12 (1) of the Constitution that the State is atlowed to classify

persons or things for legitimate purposes.

In light of the foregoing, we would consider the grounds on which some core
clauses of the Bill arc sought to be impugned.

Chargeable Clauses

The principal clauses charging the aforcsaid objects of taxation as described are
found in Clause 2 (1) (a) and (b) of the impugned bill. It is their constity lionalify
that is put in issuc by all Counscl who appearcd for the Petitioners, Along with
it therc are other grounds of challengc such as retrospectivily of the Bill that
have been raiscd before this Court. In this succinct matrix the chargcable
clauses could now be evaluated for their inconsislency or otherwise with the

Constitution.

Clause 2(1) of the Bill reads as follows:

(1) There shall be levied, subject to the succeeding provisions of this Act,
a fax fo be called Surcharge Tax (hereinafler referred fo as “the tax”) from
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(@) any individual, pavtnership or company, whose taxable income cal-
culated in accordance with the provisions of the Inland Revenye Act,
No. 24 of 2017, exceeds rupees two thousand million, for the yearof
asscssment commenced on April 1, 2020, at the rate of twenty five
per cenfum on the taxable fncome of such individual, partnership or
company, for such year of asscssment: Provided however, the income
of a partner derived from a partnership shall not be taken into ac-
count when calculating the taxable income of such partner gs an in-
dividual ander this paragraph, If the tax has been paid by the part-

nership on such taxable income; and

(B) cach company of a group of companies, of which the aggregale of the
taxable income of all subsidiaries and the holding company in that
Sroup of corupanies, calculated in accordance with the provisions of
the Infand Revenue Act, No, 24 of 2017, exceeds rupees two thousand
rtilion, for the year of asscssment commenced on April 1 , 2020, at
the rate of twenty five per centum, on the taxable income of each such
company alter deducting the gains and profits from dividends re-
ceived from a subsidiary which is part of such tuxable income of cach
such cormpany, for such year of asscssment, notwithstanding thaf the
taxable income of any one of such companies docs not exceed rupees

two thousand million”

The learned Additional Solicitor General submilicd that she has received in-
structions from the Ministry of Finance that the Minister of Finance will be
moving to insert the following proviso, after Clause 2(1){b), during the Com-

mittee Stage:

“ Provided however, if a company is liable fo pay the tax in terms of para-
graph (B), such company shall not be liable to pay the fax in terms of par-

"‘Icgmp'h 6’) ’” ’
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Upon a reading of the aforesaid clauses it is apparent that corporale enfities are
bifurcated into two categories-viz companies which are not in a group but had
as a distinct catity arrived at the taxable income of more than Rupees 2 billion
and companies in a group whose aggregate of taxable income of all subsidiaries
and the holding company in the group had excecded Rupees 2 billion.

Clauses 2 1) (a) and (b) eventuatc in the above taxation and Clause 2 (2} of
the Bill is emphalic that in calculating the aggregate income of the group of
companies charged with liabilify under Clause 2 (1) (b), a loss making subsid-
iary or any holding company is left out. The interpretation section-Clause 2(8)
of the Bill sceks to assimilate the laxable income of a BOT company to its fax
before profit whilst the expression “taxable income” in regard to individuals,
partnerships and other companies will have the same meaning assigned to it
under section 3 of the IRA, No. 24 of 2017.

As could be clearly scen from a reading of the impugned clauses a threshold of
over Rupees two thousand million (more than Rupees 2 billion) in taxable in-
come in Clause 2 (1) {a) or an aggregale of upees more than 2 billion for a
group of companies in Clause 2 (1) (b) has been unambiguously laid down,
While an individual, partnership, or 4 company which is not part of a group
has been chosen as the objects or persons of taxation in clause 2(1)(a), compa-
nies in a group whose aggregate of taxable income exceeds more than Rupecs

2 billion is chosen for surcharge in Clause 2(1)(b).

In fact the word “surcharge” is not defined in the Bill but ctymologically, inter
alia, ‘surcharge’ stands for an additional or extra charge or payment. ‘Sur-
charge’ is thus superadded charge, a charge over and above the usual dues. In
fact in the Indian cascs of D.CM. vs Rajasthan State Electricity Board , AIR
1986 SC 1126, M/s Bisra Stone Lime Co. Lid and Orissa Textile Mills Lid. v.
Orissa State Electricity Board, 1976 (2) SCR 307 the judicial consensus was that
a surcharge is in substance an addition to the stipulatcd rafes of tariff. Though
this is called Surcharge Tax Bill, what it secks fo levy is indeed a surtax. Black’s
Law dictionary (10' Edition, p1688) defines surtax to mean an additional tax
imposed on something being taxed or on the primary tax itself. Therefore, we
are disinclined to accept the argument that the word “surcharge” used in the
Act is a misnomer. After all, what is in a name, a rose by whatever name you
call it will smell as sweet. That is of course in the esthetic sense of describing a
rose and not a tax which is always perceived to be obnoxious and burdensomc.
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Both the President’s Counsel in 8.C. (S.10) No. 18 & 20/2022 and S.C.(5.1.} No.
26/2022 contended that the laxablc threshold of Rupees two thousand million
(Rs. 2 billion), is arbitrary and irralional because the tax rate of 25% will nol
apply to any person, company, or parincrship earning a taxable income of up
to Rupees 1,999.99 million.

They both contrasied the above two clauses of the Bill 2 (1) a) and Z (1) b) vis-
a-vis the tax rates in the First Schedule lo the IRA, which imposes an incremental
tax rafc. The exclusion of individuals, partnerships and companics that posted
taxable incomes of less than Rupees 2 billion is even described as astonishing in
the written subwnissions filed on behalf of the Petitioner in S.C.(S.D.) No.
26/2022. This Court does not find the imposition of the threshold of more than
Rupecs 2 billion astonishing or unusual.

Undoubtedly the progressivity of the tax rates in the irst Schedule to both IRA
No. 24 of 2017 and IR (Amendment) Act No. 10 of 2021 were drawn in aid to
support the argument that a tax free allowance of Rs. 2 billion leaves an
individual, partnership or company posting a laxable income of Rs. 1,999.99
miflion, uncharged. We pause to make the observation for the moment that
equality can exist only among equals and noi uncquals. A partition of Rs 2
billion as the threshold is bound to leave intact anyone below the threshold and
provided that the legislsture enjoys the conpetence in fiscal legislation to create
thresholds and tax rates, the fact that somebody falls short of even one rupee
below the threshold docs not make the law invalid.

As Mr.F.N.Goonewardene the learned Counsel in SC.SD 29/2022 aptly
described in his oral submissions, equity and faxation are strange bedfellows. It
is at the border or threshold that laxation looks unfair but in effect taxation is
on all or nothing, Either one pays tax above the threshold or he does not if he is
below the threshold. When one crosses the Rubicon, the tax is irreversible and
Liability is fixed and cerfainly a difference of onc Rupee makes the difference.
Even a man who has earned just onc Rupee more than lhe threshold is obligated
fo pay just as much the man who has earned onc Rupee less than the threshold
is not liable to pay. Fiscal lcgislation is rife with similar cxamples and the
existence of such thresholds has not resulied in the invalidity of those
enactmenis. Neither will it do, in our view, in the case of this Bill. The partition
or border or threshold by whatever name you call it makes the two classes of
citizens dissitnilar and as is demonstrably made clear hy the jurisprudence on
tax legislation, the legislative act of fixing a rate or threshold does not make the
law invalid. The iwo classes of citizens are dissimilar as some risc above the

threshold and some fall below the threshold.
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We hasten to point out at the oniset ihat 4 comparison with rates of laxation
thal prevail for individuals is totally misplaced. As would be cvident, the
individuals, be it resident or non-resident, who are charged at different rates as
their income rises, are dissimilarly situated from those who arc sought to be
charged by this Bill. We would like to state that those who are sought lo be
charged with surcharge by this Bill are dissimilar not only to thosc below the
threshold of Rupecs 2 billion but also to individuals who pay normal taxes
under the IRA. They may look alike but they are not doppcigéngers in taxation.
Only likes can be likened to likes.

Now that the learned Counsel for the Petitioners attempted a comparison with
the individuals who pay normal taxes under the IRA, it becomes apposite fo
analyze that argument.

Progressive Taxation for Individuals

This requires an explanation of the incremental rates of taxation that prevails
for individuals as the learned President’s Counsel in SC.SD 18/2022, §C.SD
20/2022, SC.SD 23/2022 and SC.SD 26/2022 in unison juxtaposed thc
propased imposition of the surcharge by the impugned Bill vis-g-vis the
progressive sysiern (slab scheme) prevalent under the Inland Revenue
(Amendment) Acl No, 10 of 2021 for payment of taxcs by resident and non-~
resident individuals. They drew the attention of Court to the progressive system
of taxation that is reflected in the First Schedule to the Inland Revenue Act, No.
24 of 2017 (IRA, No. 24 of 2017), as amended by the Inland Revenue
(Amendment) Act No. 10 of 2021 (IR (Amendment) No. 10 of 2021).
Consequent o the passage of TR (Amendmeni) No. 10 of 2021, the tax rate
leviable on resident and non-resident individuals on or aficr January 1, 2020 is
reflected in the following table.

Inland Revenue (Amendment)
Acl No. 10 of 2021

Taxable Income for a Tax Fayable _l
year of assessment N
Not cx;eadin,g Rs. 3 | 6% of the amoun in
miiliion excess of Rs. O

Ixceeding Ks. 3 million | Rs. 180,000 plus 12% of |
but not exceeding Rs. 6 | the amount in cxcess of
million Rs. 3 million

| Exceeding Rs. 6 million | Rs. 540,000 plus 18% of |
the amount in excess of
Rs. 6 million
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Item No. 1 in the First Schedule to IRA No. 24 of 2017, as amended by IR
(Amendment) Act No. 10 of 2021 could thus be seen to create only 3 different
tax rates for resident and non-resident individuals. With the coming into effect
of IR (Amendment) Act No. 10 of 2021, normal tax rates for individuals werc
changed from those iax rates that prevailed under IRA No. 24 of 2017. At a
glance the normal tax rates for individuals, be they residents or non-residents,
that prevailed prior to the amendmeni and thereafter, could be graphically dif-

ferentiated as foliows:

NORMAL TAX RATES — INDIVIDUALS

‘f".x".ior to ]anua;y 1, _(E).I; or' Aftcr Januaryl:_
2020 2020 |

v
|

1st - 600,000~ 4% 1st - 3,000,000 - 6% |

2nd — 600,000- 8% !an - 3,000,000 -12%
3rd — 600.000- 12% On balance - 18%

4th — 600,000 -16%

e e e . e e %

5th - 600,000 - 20% |

On balance ~ 24%

i -,
t " |
| |

Both the {ax rates under the two regimes show in conlrast the legislative choice
of progressivity {as opposed to proportionality or regressivity) as the most ap~
propriate means of achieving vertical equity in the income fax (ie., of differen-
tialing the tax burdens imposed on tax payers with uncqual incomcs). Since
the above two tables under IRA No. 24 of 2017 and the IR (Amendment) Act
No. 10 of 2021 show progressive taxation, we will take the tax rates imposed
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by the IR (Amendment) Act No. 10 of 2021 to illustrate the concept of progres-
sive taxation. As JocL. S. Newman states in his Federal Income Thaxation: Cases,
Froblems, and Maferinfs 18-19 (3d ed. 2005): “Progressive” income lax is onc

in which the tax rates rise as the income rises.

As the tax rates which have come into effect on or after January 1, 2020 show,
any laxable income over rupees 3 million is taxed at 12 per cent, whilsl a man
below this taxable income of rupees 3 million will be paying lax only at 6 per-
cent. As the income rises high, so docs the tax rate. In other words, the normal
Income fax is progressive in the sense that the rates are graduated, that is, the
rates increase from 6 per cent to 18 per cent-for those who have a taxable in~
come after having exhausled their tax free allowance and other reliefs allowed
under the Act-vide Fifth Schedule to the IR Act, No 24 of 2017 entitled “Quali-
fying Payments and Reliefs”. As is cvident the incremental tax rates reach the
top rate of 18 per cent which applics only to taxpayers with taxable incomes of
more than rupecs 6 million. Put in a nutshell, in progressive taxation the per-
cenlage goes up as the income rises. If is to the conlrary in proportional taxes-
the percentage does not change as the income goes up. In conirast, a “propor-
tional” income tax “is one in which all taxpayers pay the same percentage of

iheir income.”

A regressive income (ax is onc in which “higher-income taxpayers”, would pay
a lower rate of tax than lower-income taxpayers. For example, to take individ-
ual A and B, B would pay less than A under a regressive income tax even though
B may have ten times as much income as A. We do not encounier regressivity
in this case, and therefore it is irrelevant for a discussion but relevant for pur-
poses of differentiating between the three types of taxation. Be that as it may,
the impugned Bill displays progressivity in that those above a particular thresh-
old of taxable income are sought to be taxed with a surcharge whilst anyone
below that threshold would not be so taxed, regardless of the amount of its tax-
able income. Towever, a noticeable differcnce emerges in the progressivity that
we see in the taxes imposed on individuals, and the progressivity that this Court
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observes in the case of this Bill, Therc are mulli-slabs of taxafion in the case of
individuals, whereas in the case of the Bill, just one threshold separates those
who are liable to tax from those who are not liable fo faxation.

As we said, the striking feature of progressivity under normal taxation is that a
person who earns a higher taxable income above a particular threshold is taxed
at a specified rate whilst the citizens below the specified ratc does not get taxed
at that rate. For example, in the progressive system specified in the First Sched-
ule, there are 6 per cent, 12 per cent, and 18 per cent at which thresholds are
set. Up to a point namely the taxable income which exceeds Rs. 6 million, there
are taxable rates which arc common to both high-income earners and low-in~
come earners. In other words, the fax rates of 6 per cent and 12 per cenf are
common to both high~-income earners and low-~income carners who fall within
that range. But when the taxable income rises to more than Rs 6 million, a tax
rate of 18 per cent applies to all those individuals who have earned more than

Rs. 6 million.

We can thus sec that in progressive taxation the percentage becomes different
when the taxable income goes up. But the learned President’s Counsel in the
S.C.A8.D.) 26/2022 sought to compare the above slab system with the threshold
that is sought to be achicved in the impugned Bill and argued that the common-
alify of tax rates found in the slab system is totally absent from the Biil. In the
Bill, therc s only one threshold namely those who earm more than Rupees 2
billion and thasc below that threshold. The three slabs prevalent in the tax rates
for individuals are compleiely different from the threshold which simply parti~
tions thosc earning over Rupees 2 billion and those who secure a taxable income

of less than Rupees 2 billion.

Therefore, the individuals on the progressive taxation (the slabs in the First
Schedule) are not identical to those who are sought fo be charged with surtax
in this Bill. 1t is only likes who could be compared with likes. Incomparables
cannot be compared as they are different as chalk and cheese. The individuals
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on the system of graduated tax rates found on the First Schedule to the Inland
Revenue Act stand apart from the class of individuals, parinerships and compa-
nies who are sought to be taxed in this Bill.

It is only similarly situated tax payers who could be compared for discrimina-
tion and not those who are dissimilarly situated. The attempted comparison is
flawed because one cannot look at only common features which happen to be
the same up to some point on the progressive system and argue that they have
to be lransposed on this Bill for it to become valid or constitutional. Up to a
point such as where the taxable income becomes Ks 3 million the taxable rate
remains at 6% under the IRA. Between the range of Rs 3 million and Rs 6 mil-
lion, & tax rate of 12% remains the same for those who fall within the range.
These lax rates are certainly common for both low-income earnces and those
who earn higher income within the range, but this commonality does not make
them alike nor could it be said that everything is equal belween the two income
tax payers. As the taxablc income soars beyond Rs three million, the higher in-
come earncr is asked to pay the higher rate. The percentage becomes different
as the income goes up. In the last slab which applies to those earning more than
Rs 6 million, & heightened 18 per cent applies and it does not apply to those
who rake in a taxable income below Rs 6 million. In the circumstances, even
in the slab system that is available for individuals, one cannot find equality. In
other words, the taxable income docs not stop at Rs. 3 million or 6 millien on
the system of progressive taxation. What if the taxable income rises to Ks 100
million? Can it be said in such a situation that a person who earns a sum of Rs

3 million can be equated to a person whose income is Rs 100 million?

Therefore, it is crystal clear thal in the case of individual taxpayers in the coun-
try, we deal with differently situated persons as item 1 to the First Schedule
quite unambiguously shows. They are differently situated not only among
themselves but they are also distinct and apart from those individuals, partner-
ships and entities who are sought to be taxed via this Bill. But both President’s
Counsel in 8.C. (8.D.) No. 19 & 20/2022 and 8.C.(S.D.) No. 26/2022 sought to
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transpose the above system of progressive taxation on the legislative scheme in

“the proposed bill which aims, in the view of this Court, at similarly situated

pcrsoné who stands as a class because of the threshold of Rs 2 billion.

The samencss or similarity is brought about by the creation of an identical tax
base for the individuals, parincrships and entities namely, a {axable incomc of
more than Rupees 2 billion in the year of assessment commencing on April 1st

2020.

Upon a close scrutiny of Clauses 2(1)(a) and (b) of the Bill, it is clear that the

following objects have been chosen for surcharge.

1.Any individual whose taxable income excecded Rupees two thousand million
(Rs. 2 billion) in the year of assessment 2020/2021.

2.Any partnership whose taxable income exceeded Rapees two thousand mil-
lien (Rs, 2 billion) in the year of assessment 2020/2021.

3.A ooinpany which is not part of a group but had a taxable income of Rupces
two thousand million (Rs.Z billion)

4.A group of companics whose aggrezale of the faxable income of all subsidi-
aries and holding companics exceeded Rupees two thousand million (Rs.2 bil-
lion). The aggregate is arrived at by the computation of taxable income of all
subsidiaries and the holding companies. No reference is made to the losses

incurred by the companics of the group which are in the rcd.

Once the taxable income excecds Rs 2 billion in the case of individuals, part-
nership and companies, they become liable to be charged at 25 per centum on
their laxable income. The companies in this category are single economic units
that are not part of a group. The companies in a group are dealf with in Clause
2 (1) (b) of the Bill and for purposes of liability it is the aggregatce of the taxable
income of subsidiaries and the holding company, that are taken into account in
the computation of the threshold namely Rs. 2 billion. Once it is found that the
taxable income of the group exceeded Rupees 2 billion, a flat rate of 25 per
centum is imposed on the taxable income of each subsidiary and the holding
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company. It has o be remembered that in the computafion of the aggregate of
the taxable income of the group, loss making companies are left out. This pro-
vision clause 2 {1} (b) was atfacked as unconstitutional and invalid.

We have already stated that the fact of fixing a threshold or fax rate does not
make the tax law invalid. The legislative choice of companies in a group for
taxation because of the economic superiority of the companies aggregated 1o~
gether would not offend Article 12 of the Constitution as authorities demon-
strate. It was strenuously confended that the concept of group taxation is un-
known to Sri Lanka and the notional selection of a group is arbitrary and unfair.
Section 60 of the IR Acl, No. 24 of 2017 was cited to this court as embodying
the principle of scparate legal personalily echoing the everlasting values of the

Salonan principle.

Several Counsel cried foul of what they called “largeting™ of these companies
who had appreciably done well because of the prudent management of these
companies by their Boards of efficient directors in the seat. The budget specch
made by the Minister in charge of the subject of finance was also called in aid
as indicative of the so-called selective capture of these persons and entilies
within the tax net. I was also argucd by Counsel all~round that, by way of this
seleclive fargeting, some companies face the risk of tax liability by virtuc of the
fact that 51% of the equily in those companics is held by a holding company.
The Counsel in unison pointed out that the taxable income of a company in g
group runs the-risk of being taxed at 25% regardless of the size of the taxable
income merely because such a subsidiary belongs to 2 group.

Some counsel went to the extent of classifying the process of aggregation of
taxable incomes of all the companies in a group as veil lifting. All these argu-
ments coalesce into one strand of incompatibility with Article 12 of the Consti-
tution. Mr. Romcsh De Silva PC who called the surcharge as a masquerade for
a tax also challenged the proposed legislation on the ground of inconsistency
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with Art.13 (6) of the Constitution which prescribes the prohibition against ret-
roactive legislation to penalize acts or omissions that did not constitute an of-
fence at the time of the act or omission. There was also the argument proficred

that the surcharge was a penalty.

In the circumstances, the question before this Court is whether this Bill falls foul
of Articles 12, 13, and 14 of the Constitution. The majority of Counsel argued
that the infringement of these constitutional provisions renders the proposed
imposition of the surcharge offensive of Art.4 (d) of the Constitution and as
such, the infringement of Art.4 will result in inconsistency with Art.3 leading
to the imperative requirement of this Bill to be passed by a special majority of

Parliament, and later approved at a referenduni.

A determination of the Supreme Court on the Special Goods and Service Tax

Bill, $.C (8.D.) 01 - 09/2022 was put forward for the proposition that the in~

fringement of these fundamental rights will result in the Bill requiring the im-
primatur of a 2/3rds majority and a referendum. The question arises therefore,
whether the Bill or any provision thereof is inconsistent with the Constitufion
and if 80, which provisions of the Constitution. This Court will now proceed to
assay the provisions of this impugned Bill vis-a-vis the Constitutional provisions

in question.

Article 12
Article 12 (1) and (2} of lhe Constituiion go as follows:

(1) All persons are equal before the law and are entitled to the equal pro-

tection of the law.

{2) No citizen shall be discriminated against on the grounds of race, re-
ligion, language, caste, scx, political opinion, place of birth or any one of such

grounds:
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As we have said before, the sclection of the four calegories of individuals and
entities who are liable to pay has been called into question as discriminatory
and unfair. But it has to be remembered that the legislature need not fax every-
one in order 1o fax someone. As the Supreme Court of India has aptly observed
“it is well settled that a statute does not have to tax everything in order to tax
something. It is allowed to pick and choose districts, objects, persens, methods
and even tax rates for taxation if it acts reasonably” per Hedge ] in SK. Dutia v
Lawrence LT.R (1968) 68 ITR 272,

These core principles in regard to fiscal legislation have been repeatedly em-
phasized in Sri Lankan jurisprudence. Before we twn to the Sri Lankan cases,
an excursus on these principles vis-a-vis Art.12 of the Constitution demands

consideration.

Though taxing laws are not outside Article 12, however, having regard to the
widc varicty of diverse economic criteria that 3o into the formulation of a fiscal
policy, the legislature enjoys a wide latitude in the matter of selection of persons,
subject-mater, events, etc., for taxation. The tests of the vice of discrimination
in a taxing law are, accordingly, less rigorous. In examining the allegalions of
a hostile, discriminatory treaiment, what is looked into is not its phraseology,
but the real effect of its provisions. If there is equality and uniformity within

cach group, the law would not be discriminatory.

We observe that the previous determinations of this court on the matter have
permitted the legislatures fo exercise an cxtremely wide discretion in classifying
items for tax purposes, so long as it refrains from clear and hostile discrimina-~
Hon against particular persons or classes. But, with all this latitude, certain ir-
reducible desiderata of equality shall govern classifications for differential
treatment in taxation laws as well. The classification must be rational and bascd
on some qualitics and characteristics which are to be found in all the persons
grouped together and absent in the others left out of the class. But this alone is

not sufficient. Diffcreniia must have a rational nexus with the object sought to
be achieved by the law.
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The State, in the exercise of its Governmental power, has, of necessity, to make
L';tws aperating differently in refation to different groups or class of persons to
atlain certain ends and must, therefore, posscss the power to distinguish and
classify persons or things. It is also recognized thatl no precise or sct formulae
or doctrinaire tests or precise scienlific principles of exclusion or inclusion arc
to be applied. The test could only be onc of palpable arbitrariness applicd in the
context of the félt needs of the times and societal exigencies informed by expe-~
rience. The pressing needs of the time have already been brought home to this
Court by reference to the speech of the Minister of Finance. In fact the learncd
Fresident’s Counsel Mr.Uditha Egalahewa adverted 1o the casc of Fepper v Flarf
(1992) 3 WILR 1032; (1993) 1 All FR 42 and inviled this Court to infer the
sclective fargeting of 62 companies atiempted by this proposed Bill, Undoubt-
edly the House of Lords in 1992 by a 6:1 decision decided lo allow references
fo be made to Hansard in limited circumsiances. Reference fo Parliameniary
materials would be allowed where:

) legislation is ambiguous or obscurc or leads to absurdity;

ii)  the material relied upon consists of one or morc statements by Minis-~
ter or of the promoter of the Bill, together if necessary with such other

Parliamentary material as is necessary to understand such stzfements
and their effect;
i)  the statements relied upon arc clear;

The statement of Lord Bridge is worth noting at page 1039H, WLR.

1t should be only be permitted in rare cases where the very issue of
interpretation which the courts are called on to resolve has been
addressed in Farliament debate and where the promoter of the
legislation has made a clear statement directed at that very issue that

reference to Hansard should permitted.
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In Pepperv. Hart (supra) the House of Lords was not dealing with a speech
made by a Minister on an appropriation bill but rathcr it was a provision in a
Jaw that camc up for interpretation. The statement sought fo be relied upon was
in the introduction of the bill and in such a situation there is no such
convergence between the appropriation bill and this bill which has just been
placed on the order paper. Assuming withoul conceding that Pepper v. Hart
applies lo this situation, and the invitation by counsel is for the purpose of
gathering the purpose for which this bill has been introduced, it is crystal clear
that the pressing need for the legislation in order to mect the economic needs of

the country has been amply articulated in the Hansard matcrials.

Erskine May in his tome Parliamentary Practice refers to the fundamental rules
of financial procedure which reserve the righl of initiative to thc Crown and
require that new charging proposals be authorized by resolution of the House
apply to the business of Ways and Means (‘charges upon the people’) as they do
1o proposals for new expenditure (‘charges upon the public revenue’), So the
Ways and Mcans as Erskine May points ouf, are based largely on the cstablished
practice of the Tlouse and il can be moved only by a Minister and, once moved,
it has the same limiling effect upon amendments relating to taxation as a Money
resolution recommended by the Crown has upon amendments relating to
expenditure, whether such amendments are offered by private Members or by
Ministers.

So we would conclude that the specch on appropriation bill sets out the ways
and means of raising revenue and it serves notice to the public on whom the
chatge is sought to be made and how the revenue is sought 1o be raised with a
view to meeting the pressing needs of revenue. That practice sanctioned by
Parliameniary convention may indicate targeting as counsel put it but law has
it, as we discussed, that the State enjoys the democratic legitimacy under Article

148 of the Constitution to cherry pick its objects of taxation.

Some other Indian cases also lend credence fo the concept of democratic

legitimacy.
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In the Indian case of Jaipur Hosiery Mills (P) Ltd. v. State of Rajasthan [1970]
2 8CC 27 ; [1970] 26 STC 341 (SC), a notification under the Rajasthan Sales
Tax Act, 1950, excmpting from tax the sale of garmenis which did not exceed
Rs. 4 per picce was assailed. The court found the classification permissible. Tt
was held (at p. 343 of 26 STC )

“. .. it has o be borne in mind that in matters of taxation, the Legislature
possesses a large freedom in the matter of classification. Thus wide
discretion can be exercised in selecting persons or objects which will be
taxed and the statufe is not open fo atiack on the mere ground that it taxes
some persons or ofbjects and not others, It is only when within the range
of 1ts selection the law operates unequally and cannot be justitied on the
basis of a valid classification thal there would be a violation of article 14,

In State of Gujaraf v. Shri Ambica Mills Ltd [1974] 3 SCR 760, 784 ; AIR 1974
SC 1300, 1314, Mathew ]. said

“"Statutes are directed fo less than universal situations. Law reflects
distinctions that exist in fact or at least appear fo exist in the judgment of
legistators those who have the responsibility for making law fif fact,

Legislation is essentially emprric, It addresses itself to the more or less
oulside world and not fo the neat, logical models of the mind. Classifica-
tion s infierent in legislation. 1o recognize marked differences that exisi
n fact is living law ; fo disregard practical differences and concentrate
on some abslract identities is lifeless logie."

I the utilities, tax and economic regulation cases, there are good reasons
for judicial sclf-restraint if not judicial deference fo legislalive judgment.
The Legislature, after aff, has the affirmative responsibifity. The courts
have only the power to destroy, not fo reconstruct. When these are added
to the complexity of economic regulation, the uncertainty, tile liability to
error, the bewildering conflict of the experts, and the number of times
the judzes have been overruled by events-self-linitition can be scen to
be the path to judicial wisdom and institutional prestige and stability.”
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In G. K Krishnan v. State of Tamil Nadu [1975] AIR 1975 SC 583 [1975] 2 SCR
715 , 729, Mathew ). referred to the following observations of the Supreme
Court of U. 8. A. in San Antonio Schoof District v. Rodrjgues [1973] 411 US 1
(at p. 592 of AIR 1975 SC)

"Thus we stand on familfar ground when we continue to acknowledge
that the Justices of this court Jack both the expertise and the familiarity
with local problems so necessary fo the making of wise decisions with

respect fo the raising and disposition of public revenues. Yet, we are

urged to direct the States cither (o alter drastically the present system or
fo throw out the property fax altogethcr in favour of some other form of
faxation. No scheme of taxation, whcther the tax is imposed on propetty,

Income, or purchascs of goods and services, has yel been devised which

is frec of all discriminatory impact, In such 2 complex areng in which no
perfect alfernatives exist, the court does well not to impose too rigorous
standard of scrutiny lest all local fiscal schemes become subjects of crifi-

cism under the Fqual Protection Clause,”

In ITO v. N, Takin Roy Rymbai[1976] 103 TTR 82 , 89 (SC) [1976] 3 SCR 413

it was held:

"Given legislative competence, the Legisigture has ample freedom fo se-
lect and classify persons, districts, goods, propertics, incomes and obfects
which if would tax, and which it would not tax. So long as the classifica-
tion made within this wide and flexible range by a taxing statute docs not
transgress the fundamental principles underlying the doctrine of equal-
ity, 1t is not vulnerable on the ground of discrimination merely because it
faxes or cxempls from fax some incomes or objects and not others. Nor
the mere fact that tax falls more hea vily on some in the same category, is
by itself ground (o render the law invalid, it is only when within the range
of its selcction, the law operates uncqually and cannot be justified on the
basis of & valid classification, that there world be a violation of Arficle
14.7

We would vertture to state that the dicta in all these cascs re-ilerate the legisla-
tive competence to select objects for taxation, and rales pertinent to the thresh-~
olds and as we would presenily sce, several detcrminations of otir Supreme

Court have succinctly echoed these principles
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Concept of Group in Clause 2 (1) {(b)

Tt was pointed out by several counsel that in terms of section 60(1) of the IRA,
No 24 of 20172 Company is treated as a scparate entity for purposes of taxation
and therefore the notion of a group taxation is alien in Sri Lanka. It has fo be
remembered that a group is not sought to be charged with surcharge by this
Bill. It is only the aggregate of a group that is looked at for the purpose of as~
cerfaining the liability of each company. A group is only uscd to find out
whether a Company in the group is lable for taxation. Once the aggregate of
the faxable income works up to Rupees more than 2 billion, the taxable income
of each company is charged at a flat rate of 25 per centum. When each company
in the group is taxed separately al 25 per centum of its taxable income after

having identified the taxable income of the holding company at more than ru-
pecs 2 billion, section 60 is fully complied with and there is no subversion of
the doctrine of separate kegal personality nor does any veil lifting take place.

Another argument that was raiscd is that in the compulation of the aggregate
the loss making companies are left out, The argument was that it is unfair not
to take into account the minuses. It is unambiguously seitled that the legislature
can pick and choose objects of taxalion. If it is a policy decision not to take into
account loss making companies which do not have plusscs, this Court is in-
competent to call in question such a policy decision. Even the IRA is rife with
provisions which do not take into account losses in cerain circumstances. For
instance section 19 of the IRA, No 24 of 2017 makes if clear that unrelicved
losses cannot be carried over for more than 6 years. Even certain expenses are
not allowed under the legislation. Section 10 (b) (i) of the IRA, No 24 of 2017
makes it clear that tax payable undcr the Act cannot be deducted in calculating
a person’s income. The concept of allowable and disallowable cxpenses per-
vades the IRA and therefore the exclusion of loss making companies in a group
cannot be condemned as unconsfitutional, In the circumsiances it cannot be
argucd that the exclusion of loss making companies in the computation of the

taxable income is unfair.

In the present case, the bases of classification cannot be said to be arbitrary or
unintelligible nor as being without a rational nexus with the object of the law.
Apart from the impugnment of the Bill, on the taint of retrospectivily to which
we will advert presently, a class of individuals and entitics, whosc taxable in-
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come exceeded more than Rupees two billion in the specified year of assessment
is, in the legislative wisdom, a class apart by virfuc of the cconomic superiority
of those who compose the class. This Iegislative assumption cannot be assailed
as irrational. Taxable turnover of more than Rupees two billion, whether it arose
out of the fruils of labour und business activity of the individual, parinership,
companies in the group or companics outside the group constitutes the intelli~
gible differentia thai distinguishes this class from the others. Ii is equally well
recognized that judicial velo is to be exercised only in cases that leave no room

for reasonable doubt. Constitutionality is presumed. The words of James Bradk,}

Thayer may be recalled:

"This rule recognizes that, having regard fo the Sreaf, complex ever-un~

folding exigencies of government, much which will seem unconstifu-
tional lo one man, or body of men, may reasonably not seem so fo an-
other ; that the Constitution offen admifs of differcnt interprefations ;
that there is often g range of choice and judement ; that in such cases
the Constifution docs not impose upon the Legislature any one specific
opinion, but leaves open this range of choice ; and that whatever choice
i3 rational is Constitutional. " (emphasis supplied)

|Supreme Court Statecraft; The Rule of Law and Men Wallace Mendelsor * P
41]

Thaycr also referred to the words of a Chief Justice of Pennsylvania way back in
1811.

For wejghty reasons, it has been assumed as a principle in constitutional

construction by the Supreme Courf of the United States, by this Court,
and every other court of reputation in the United Sta fes, that an Act of the
legislature is not to be declared void unless the violation of the constitir-
ton is so manifest as fo leave no room for reasonabie doybt ”

In Secrelary of Agriculture v. Central Roig Refining Co. [1949] 338 LT. s. 604,
the Supreme Court of USA said

. This court is nol a Tribunal for refief for crudities and Inequities of
compiicated experimental economic legisiation. ...

In Hoechst Pharmaceuticals Ltd. v. State of Bihar [1985] 154 ITR 64 (SC) ; AIR
1983 §C 1019, 1046, it was observed
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"On questions of econornic regulations and related matters, the court must
defer to the legislative judgment, When the power to lax exists, the extent
of the burden is a maftter for the discretion of the law-makers, It is not the
function of the court to consider the propriety or justness of the fux, or io
enter upon the realm of the legislative policy. If the evident intent and gen-
eral operation of the tux legislation is fo adjust the burden with fur and
reasonable degree of cquality, the constitutional requirement is satisfied”

There is a slew of Sri Lankan cases that fortify our conclusions.

Sri Lankan cases

Most of our determinations involved the question whether the proposed legis-
lation violated the principle embodicd in Article 12 (1) of the Constitution that
“a1l persons are equal before the law and are entitled to the cqual protection of
the law”. The Supreme Court has applied the principle of “classification” in
such cases. For example, one of the matters thai arose in the case relating to the
Fnance Bill $.C (8.D) No. 28/2004 was whether diplomats may be legitimately
exempted from the tax sought to be imposed by that Bill on every person using
a cellular mobile telephone. In making an affirmalive determination, the Su-
preme Court noted that although “by the special consideration given by except-
ing them from the payment of tax referred to in Clausc 14, a special category
has been formed, such group has been recognized on an intelligible differcntia
which distinguishes the persons that arc grouped together as they come within
the Diplomatic Privileges Act No. 9 of 1966.”

In the same case the Guestion also arose as to whether an amendment to Section
11 of the Finance Act No. 25 of 2003 intended to exclude General Sales Agents
licenced under the Tourist Development Act. No. 14 of 1968 as Travel Agents

from the levy of one per cenfum on the turnover of cvery institution licenced

under the Tourist Development Act violated the equality provision of the Con-
stitution, The Supreme Court decided in the negative and observed -
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“Jt is well scttled law that equal protection of the laws is an injuniction
issued by the framers fo the legislature against enactment of laws, which
are discriminatory. However, this docs not mean that all enactiments
should be universal in their application. The State has the power in mak-
ing distinctions and classification of individuals, persons or things for the
mere purpose of legislation thereby accepting the principle that every
differentfiation is not discrimination; However, such classification cannot
be z:rbtm}zy and should only be based on infelligible criteria having a
reasonable nexus fo the object of the Jegislation”

Having made refercnce fo Article 15 (7) of the Constitution which specifically
provides that certain provisions of the Constitution including Article 12 shall be
subject to such restrictions as may be prescribed by law in the intcrest of infer

alia “the just requircments of the general welfare of a democratic society”, the

Court went on 1o hold that

“The proposed amended is to relieve the Gencral Sales Agents licensed un-
der the Tourist Development Act, No. 14 of 1968 as a Travel Agent from
the Tourism Development Levy. This is a cafcgory, which directly deals
with the tourism development and the object being the general develop-
ment of such industry, there is reasonableness we well as intelligible dif-
ferentia in having such kind of a group fo be treated dificrently, Further-
more, this too, refates fo fiscal Iegislation which as pornted out carlier is a
matter for the Legislature fo decide”

As pointed oui by the Constitutional Court in the course of its determination in
the casé of the Finance (Amendment Bill, (1978) 5 Decisions of the Constitu-~

tional Court of Sri Lanka page 1 —

“In taxation matlers even more than in other fields, it is well established
thai the Jegislature has the greatest frecdom in classification. In deciding
whether a taxing law is discriminatory or nof it is necessary fo bear in

mind that the State has a wide discretion in selecting the pessons or ob-
Jects it will tax and thaf a stafure 1s not open fo attack on the ground that
if faxes some persons or objects and not othiers. It Is only when within
the range of its selection the law operates unequally that it cannof be jus-
tified on the basis of any valid classification.”
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In fact in a determination of the Supreme Court in relalion to the fufand Keve-
nue (Amendment) Bill 8.C. No. 27/2004, the Supreme Court concluded thal —

“it is clear from the observations made consistently by the Constitutional
Court and this Court that in revenue matters, in making classifications for
the purpose of granting concessions or inposing liabilily there is a wide
discretion. These measures are taken nof only fo raise resources necessaty
for the State but also to direct cconomic activity projecied fo the genecral
welfare of the sociefy. Such measures would be considered as inconsistent
with Article 12 of the Constitution only if they are manifestly unrcasonable

or discriminstory.”

The reasoning in this case has been consistently followed in 8$ri Lanka. In fact
the Supreme Court in lhe determination involving the Value Added Tax
(Amendment) Bill S.C. (8.D) No.29/2004 has observed as follows :-

“It is settled law that law dealing with fax matters and otherwise valid,
credfes no unreasonable restriction and would even be refrospective.
Such refrospective taxation cannot be regarded as ynreasonable. The
general notiont is that the Legislature is empowered fo enact laws, which
could be applicable with retrospective cffect, (Government of Andra Fra-
desh v HAMJ [1975] SC 2037). This would include the tax laws (Ja-
waliznmal V Siatc of Rajasthan 1966) SC 764) and refrospective tixation
cannot be regarded as unreasonzble uniess it is clearly prohubiiive, More
Importantly, Parliament is empowered fo enact laws having refrospective
effect.

So in effect we conclude that clauses 2 (1) (a) and (b) arc not affected by any
taint of unconstifutionality and these clauses do not infringe any of the provi-
sions of the Constitution, in particular Article 12 of the Constitution.
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Retrospection

The argument of a retrospective legislation that imposes penal consequences
was put forward as a frontal impugnment of the Bill. The learncd President’s
Counsel for the Petitioner in SC/SD/21/2022 contended that the Bill entails a
retrospective effect in that it creates an offence thal did not exist in the year of
assessment in which the taxable income was earned and as such the Bill is of-
fensive of Article 13 (6) of the Constitution. Mr.Romesh de Silva, PC drew in
aid the decision of the Privy Council in Liyanage and Others v The Queen 68
N.LR 265 where the enactment of laws that would amount fo legislalive judg-
menls was considered. The Frivy Council went on to hold in the case that under
the Soulbury Constitution, such legislative judgments would be violative of the
separation of the judicial power and therefore unconstitulional. But it has to be
observed that the Supreme Court in Queen v Liyanage (1963) 65 N.L.R 74 at
82-84 held that the Farliament of Ceylon had the power o cnact retroactive
legislation and the court were bound fo enforce such legislation, In fact it was
while affirming the power of Parliament to pass retrospective legislation that
the Frivy Council held in Liyanage v The Queen (supra) that the legislation in
question namely the Criminal Law (Special Frovisions) Act 5 of 186Z, as
amended by Act No. 51 of the same year would be invalid if it was directed
against particular individuals. It is worth menfioning that the impugned Acts
were attacked before the Supreme Court on the basis that the Parliament of
Ceylon could not pass cx post factolaws. This was unacceptable to the Court.
Neither did the Privy Council think it fit to hold otherwise. The Parliament could
pass a law not only with retrospective effect, it could also pass ad hoc or ad
hominem laws, the Privy Council observed-(1965) 68 N.L.R. 265 at p. 284;
(1966) 1 All E.R. 650, at p. 652. Though the Supreme Court and the Privy Coun-
cil both did not disavow the competence of Parliament to pass ex post facto laws.

the Privy Council ventured to put forward a principle which prohibited what

was termed “legislative judgments’
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The words of Chase.,] in the US case of Calder v Bull (1789) 3 Dallas U.S.C.C
386 gave vent to the expression legislative judgments. We have to say that the
provisions of this Bill are not of the same force and effcct as the two impugned
Acts in that case regarding which the Privy Council said at page 284:

“The pith and substance of both Acts was a legislative plan ex post facto
{o sccure the conviction and enhance the punishment of particular indi-
viduals. It Iegalised their imprisonment while they were awaiting trinl It
made admissiple their statements obfained during that period. If affercd
the fandamental law of evidence so as fo facilitale their conviction and
finally it altered cx post facto the punishment to be imposed on thent”

No such legislative judgment has been pronounced in the Bill and much water
has flowed down under the bridge since the Liyanage case and the legislative
competence to enact retrospective legislation is clcarly entrenched in arficle 75
of the Constitution and the question of retrospection has itself received consid-

eration in the Supreme Court of this country.

The question as to whether tax liability may be imposed with reirospective effect
was raised in the case relating to the Hnarice Amendment Bill (1978) vol.(vi)
Decisions of the Constitutional Court of Sri Lanka p 1 in the context of a Bill to
amend Section 120 of the Finance Act No. 11 of 1963, which imposed a liability
to pay BTT from 1% January 1964. The business of export of any manufactured
or processed article including gems was exempted from the payment of the {ax
under Section 120 (3) of the Act. By the Bill that was considered by the Consti-
tutional Court in this case it was proposed to remove the exemption in respect
of the export of gems with effect from 1% January 1976, The Bill was objected

730



731

2022 @& 22

to on the ground thai this violated the cquality clause of the Constitution. The

Court observed as follows

“The fact that some persons in the class are being taxed on transacfion
which have already been complefed whilst they and the others will also
be taxed on transactions in the future does nol in our view affcct the basis

of the classification.

It 1s well recognized that laxes cant be iniposed with retrospective effec,

In the instant case, these clauscs select a class, namely, all exporfers who
had cxported gems during the relevant past period, for the imposition of
the tax retrospeciively. It does nof discriminate between the member of
this class. The law applics fo all of them equally and docs nol cperate
zmcc}i;zdbf amongst them. The fact that future exporters, into which the
aforementioned class, namely, exporters who had exported gems during
the relcvant past period may or may not fali, can pass on the tax on the
purchaser, in no way affccts this classification as this fact does not make

the clauscs apply unequally between members of the selected cliss.”

On a parily of reasoning though this bill was altacked on the ground of prohi-
bition against retrospective criminal law contained in Article 13 (6) of the Con-
stitution, we take the view that this legislation is not retrospective at all, even if
one assumes without conceding that this Bill creates retrospective liability. The
above determination will absclve the Bill even if it is retrospective. Merely be-
cause the tax base has been taken to be a past event namely the taxable income
in the year of assessment 2020/2021 it does not make the law a retrospective
criminal law. The tax to be paid itself is prospective and it becomes payable in
2 installments on future dates. The failure to pay this tax in the past year has
not becen made an offence and the liability to pay is in the futurc. In the cir-
cumstances we take the view that Article 13 (6) is not engaged. The TR legisla-
tion in the country has been rife with cases where the tax base has been taken
from a pasi event. For instance, in the case of capital gains brought in by the IRA
Act, No 24 of 2017 the tax base may originate from a transaclion in the past.
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On an overall consideralion of the provisions of the Bill, we arrive at the con-

clusion that neither the Bill nor any of its provision is inconsistent with Article

12 or Article 13 or any provisions of the Constitution. In the circumstances ihis

bill can be validly passcd by a simple majority of the legislature.

In conclusion, we wish to place on record our deep appreciation of the assis-

tance rendered by the lcarned Additional Solicifor General and the lcarned

Counsel for the Petitioners.
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(The Hon. Johnston Fernando)
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Question put, and agreed to.

®C @%55Ted05T Yrrsig Ovmo

(omevsryLl@ GegmesTervL_63T LIT6STTIHI)

(The Hon. Johnston Fernando)

OO Bewdds mONEHROB, YO GLimBHDo
@0medsY @8 (203 ¢&m0w §) e®@F08 Donm sment 122,
1228 Dox3B ww Vg em0des 0w Bwdw g 237 doxBe
wOer HOwm g@ipudde B8 wigm @gd, 2021
AFemddE 29 BonB aom 2251/63 ¢ @B Seode wred
spned 8g OB ¢ Bewlw 988ss »S8.

008 Boewdo Yy WOGH BEIC @LIBaBwB
CBEERm ®CD 6510 00D 0wWd ME @ K18 OO ewddsn
»08.

e EBeszd 8, ests e3®8» Ses.
aflsorir MBS SBLILIL B sTDmS I meTarLiL L gj.
Question put, and agreed to.

8®11500:086 CBEERD WIOD W
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O WWFHFFTT HCVTFWMTSH (&) (LY
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MINISTERIAL CONSULTATIVE COMMITTEE
REPORTS

@G (ODbs) 8.83. 88 Pwm (Beda ®»Ogn
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(oreoryflg  (Cuurdfwi) gf.etev. Fflsv - QeuallBrL B

IYICUDSBET HEDLOGFFIT)

(The Hon. (Prof.) G.L. Peiris - Minister of Foreign Affairs)

©01 Bewdss DOmnemn®s, Soda @Ogn B¢
2@5150:08w cuednm WO 8D eDm 6wWd WOB ¢
DE»DIcw OEFDe® (0mE® DRBD») (woerddw)
s emYPun 8d®ITVewsY § OB mCm 810D Dabmd
®0® 988en mSS.

@w0e@uw On HIw gl Bewlw mom 8.
FUTLT G860 B)hdbsds 1 L_ewermuill 1L 1 .
Ordered to lie upon the Table.
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(orerLyfl@ sTe.611D. FHHTEFeT - Hrewsl] HeOLOFFT)

(The Hon. S.M. Chandrasena - Minister of Lands)

OO Bewdss mOnemn®B, ol mOygn B¢
3©50:0Bw CBednm 0D D eDn W WIB G
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Bewd® ©80xTVews’ § OB m0m ©ed Di8md ©©
988us wSS.

@w0e@w On HIw gl Bewlo mom 8.
FLITLSL G560 (3)hnds 1 1_ewemruill_riri’ 1 gy.
Ordered to lie upon the Table.
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(oressryfl@ remilsL allsdrwdnian)

(The Hon. Ranil Wickremasinghe)

@0 Bewdss mOsnemn®B, Onss eustund® 9e8uny
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@® ©%ed8 BB OmOHO gud ewedisyy Hew, IMF
domsy 8y ©wOyulen Dlmd cCH eme  Boc.
B50BBBR® 0vO gud wmDBHO®O WD Beamd. &
Ded® 0® D1 WO WO Bedmdr. & Dadmd el
2@1000w @¢ 05 WE 818Eed®sInd0 9e8un WS By
& o el WIesy B @ g» 05In WEBE.
o®n doyemie & RBB®x. The Proceedings in Parliament
should carry all matters and include papers connected to the
Proceedings. On Thursday, I think we have a Bill on taxation
and some matters relating to financial affairs. So, how can
we discuss all that?

Ged a:88m »FFO®w ¢riesy B0 88 & v wimds
WO5Ies] emewa®e? & Died® Jhed Yed BEIC mdm
800 I 928u WO Bw. & Bwr O® e® e wwred
DOywIe YADBH On WO, O VoW aRBB #RS Y
OHDRLOW & D1od® GeE a@imnecned eEmOR©O 48
Boewlo ocsin A5y, 0®@m 988un moIm Bweo. ¢¢ Dcos
s ewYPum DB Wy Omdr. & Beo gun
OGBS OB ¢ wmdd WO B Bwe oo
DONBDHRO1 O DB HO 88 Sgw whed Doywag
D0 GHW B8O ©® OB WIWDBHOD KBE. ©S HOBROSB,
QIR 6T §ew. DY & ¢@icnewsy & Dobmd
80 mostesy oy & 0@ mOYn OB B0 wi. ©®m ¢esd
Doy ydm @ BBwO 988us WOBIH DB 0.

oG Lesvd endiRn Swmo

(omessryifl @ HCevroiy @ svreuitgeor)

(The Hon. Dinesh Gunawardena)

@ Bewdss mOnemn®8), 80y 26r@imsn® Bws
B8w0, ¢8 Bddes wosTesy vy Im Doywe YW
Bweo. But, what he wants is for the Finance Minister to
table the IMF Report in Parliament, to which we have
agreed. Article IV wOey Bedzy & D:8m00 08Be®xsind0
988us oI Yo ¢@0wsd ¢SO Bedmn. &
wew RPsTed Omwmds Beadms. «® BB oms
omYPunw 928ux WO ©8cind B WOBIBY
Bemyds O @O0 N0 & BEAcd Boewmwn
Rl 5 ®OBID yOOE. AR 9FEm Dobmd a8
988 WO oy @8 Im 988w mowmdo. It is available;
it is available to the whole world. But, the former Prime
Minister wants the specific document to be presented. So, we
have agreed and we will proceed to do that.

o6 BEe A8y e Owm
(omessTLyif @ svagLoetT SliflsTev6V)
(The Hon. Lakshman Kiriella)
Sir, I rise to a point of Order.
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6 Berdss mOzEDO)

(orevwsryLilg Lrdld FUTBTWST SjeuiTss6T)

(The Hon. Deputy Speaker)
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50508,

@6 VYOS BB e Dvmo

(orenTLyll@ svFagLosit slifleTsDsv)

(The Hon. Lakshman Kiriella)

OO0 Bewi®s mOsNemOB, DS gl eBB0:8m»®
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¢B¥esY B0, OO e D WO Bwo.

®0 Bewdss G506
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(The Hon. Deputy Speaker)
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(The Hon. Lakshman Kiriella)
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§0:88; e OB 5N B 90:88. ©(® Om® &o.

@G 6B E Sn®&ew» Owm
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(The Hon. Ranil Wickremasinghe)
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(orenTLyfl@ svFagLosit slifleTsvsv)
(The Hon. Lakshman Kiriella)
Sir, I rise to a point of Order.
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(The Hon. Deputy Speaker)

©0] CBC OB OB ¢¥ ®S WOHHD .
QIR 15D 2DEGND EeTIHO, OC OEH®a.

®S 6B E 8o Owmo

(orenr Ll remilsy allsdlrwsnian)

(The Hon. Ranil Wickremasinghe)
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(orevorLyfl@ svaagLosst &ifleTevsv)
(The Hon. Lakshman Kiriella)
Sir, I rise to a point of Order.
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¢Ded gecr 881 medt) WO o Pew. Y, & /B
B0 @ we 9BIEWEDs G Oen ByW. ©®
&6 Oz 2:00.
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(oressryflg Wrdld surprwsi Hjeuiser)

(The Hon. Deputy Speaker)
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(oreirflg 05 alGmdn)
(The Hon. Chaminda Wijesiri)
Sir, I rise to a point of Order.

®0; Bewdss m»ONemn®B, &G Bewden 121
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@Ot & Bwa Dobmo 500D WSBID,-

®0 Bewndss SOrzNGEHDO)

(oreiryflg Wrdld surprwsi Heuiser)

(The Hon. Deputy Speaker)
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@G O8x¥¢ BeB88 Owmo

(oresrflg F#0Hs alGemdn))

(The Hon. Chaminda Wijesiri)
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(omessTLyifl@ HedledT LT Ty gwioam)

(The Hon. Nalin Bandara Jayamaha)

Sir, I rise to a point of Order.
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Bods e Budm Bedmrdr. Jod-eveden m@md
880 B 0 Bedmdr, ethed 88ws 290 god
g ORIy, god qwes; ¢l gdmnne ethed SBwum
290 dxnyeasis.
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(The Hon. Deputy Speaker)
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(The Hon. Nalin Bandara Jayamaha)
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OO Ded.D0. O 2F s Dwmo
(orerLyLfl@ T61v.6TiD. LOM&ETIT)
(The Hon. S.M. Marikkar)

Sir, I rise to a point of Order.
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®0 Bewdss G506
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(The Hon. Deputy Speaker)
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(LomevsrLyLl@ eTevv.6TLD. LOM & TIT)

(The Hon. S.M. Marikkar)
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@G O8I BeBBB ®wmo

(oreryllg Flbs allGedm)

(The Hon. Chaminda Wijesiri)
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2080 9CEed.

28 9Fcstery IMF om 2t Dm0, 080 ©ud8m @
e NGO mOsIm 05 0® westerd. IMF dm ¢»F
D800 988w emumd wdD sus8m ©@O WO,
@GO WO 380 BT D6 WO 057 @8 wesiesy.

®S; Berdss HSOIzNEHD)

(oreryflg Nrdd FUTBTWST SjeuTssT)

(The Hon. Deputy Speaker)
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QurmerTsTy, HISTHSIW, FWESTIH, CsTlsd o ial®dhd

@) TTEThIS HEDLEFT)

(The Hon. Shehan Semasinghe - State Minister of Samurdhi,

Household Economy, Micro Finance, Self-employment and

Business Development)
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WOBID S5 3w @8 dWmND B WO Bedm . N8,

2 _6iT6rs
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(The Hon. Ranil Wickremasinghe)
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(oreirflg LWrdld surprwsi Hjeurser)

(The Hon. Deputy Speaker)
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(The Hon. Ranil Wickremasinghe)
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(The Hon. S.M. Marikkar)

Sir, I rise to a point of Order.
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PETITIONS
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(The Hon. Indika Anuruddha Herath - State Minister of

Rural Housing and Construction and Building Material

Industries)
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(The Hon. Eran Wickramaratne)
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(worenrfl@ Carallbsesr &menTTarid)

(The Hon. Govindan Karunakaram)

Hon. Deputy Speaker, I present a petition from Mr. T.
Shanmugalingam of Warnamedu, Thampalagaamamam.

®S §8mo oI B SwISe

(wredrfl@ (Fwog)) epam Uiflevrsirg)

(The Hon. (Mrs.) Muditha Prishanthi)

©0; Bewdss mDsne®mnOB, OEDs), SEO-0mL) W
B8moeuwd ©8.8 98.8. odfexy 938m 0wded Owmensy
Cla eoTe®n 00 BEunsIDd.

988 WO 3¢ eue® Owirn euns® BEI¢ 20w
e360200 ;08¢ g2 & Bewlw o @&

FLOTNNGSLIIL L 10605 HEMENLI GCILITSILODS HAPYSHSF FIL L &
L 1_swemuil_ i1 gj.

Petitions ordered to be referred to the Committee on Public
Petitions.
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Ml & % E1hd & eumiicpeD ailewL g6
ORAL ANSWERS TO QUESTIONS

G Berdss HSOI1BNGEHR)

(orenryflg Nrdd FUTBTIST SjeuTssiT)

(The Hon. Deputy Speaker)

gdm g 1 -7/2022- (1), o0 e BSeBEm
Omn.

O OBBID DO IBEZ Dm0

(orenryLll@ SWwhs SHewTTSVSHS)

(The Hon. Gayantha Karunatilleka)

©0 Bewdetss mODsnemn®B, & 9O yamwe gusd.

oG @8xY¢ Gsufes Owm  (2B®  ©BEeWIS
BLeem, yOLA® ¥ 83183@® Bwr®m ©ww B wo Dovys,
DB gownd, DR, BERRS, 88¥, EEm wo
3Em8E Do yo&Am, Y Bderes v cwed mbuee
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Guibur® wHmib eIBCWIsS QuWBIGNISSHIMS LHMID 6B,
Srestl UM S 6T, Gager 2 _GuT6Y 6, LTSS,
LILPeUEDEH ST, LOleTS T, Gleukismwih HMID 2_(HEn6Td s Lphigd
Qeiiews  Cubur®, olws 2 Pusdsst wLHMID 2 wi
CsTiflevBIL L HL056STIIL @) rTeaTnbis g{mmé&r]’)
(The Hon. Shasheendra Rajapaksa - State Minister of
Promoting the Production and Regulating the Supply of
Organic Fertilizer and Paddy and Grains, Organic Foods,
Vegetables, Fruits, Chillies, Onion and Potato Cultivation
Promoting, Seed Production and Advanced Technology
Agriculture)
O Bewd®s DOLNEDROB, BES Limwn®d
0050 & OO yE»eO B8NS I 2O wewo wh e
DICHEH 9EE B30,

g @z Enw 98Ben’ 580 Bewiw wom @&
SITTsW6YU 10D CYDIT (1§ BIVTEBID FIOTLILIGSE HL L DUl _11011" 1 ).
Question ordered to stand down.
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(The Hon. Deputy Speaker)
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83022500
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wHmIb Cansvauds susnrwirer Cumbgid CFeneu:
LIWIEWTS HL_6mEUS 6T
BUS SERVICE FROM BALANGODA TO GURUBEWILA,
MEDDEKANDA AND HELAWATTA: NUMBER OF JOURNEYS

246/2022

3. ©6; edsr Smmyed vmo
(oressryflg Caner algrarGs)
(The Hon. Hesha Withanage)
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5@ es¥enie?

(@) (1) ovo 0d®&w wewr EmnmO BwrdOm ®»OD)
G 08 8 6O ©O=Y DS oD eD5Y

005Y Daewsy emn®end;

(i) O® P 6O VOB DS oD OB BBOD
2@msoers B85 om I Hw@be
»oed;

@535 O 0OV DD exIOsIesYe?
(@) ov0deEnd,d @xie?

CurdGaursg emwiFamyd CGsL L allerr:
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SULDHID SL_esweusmsaflsir cTeesilhend )ausTenLod:
HTVLDTS GeWMEHSLILIL (H6Ters Ta6]iD;

(i)  @serred GlrCGse waser Lrfw Arwsslna,
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Sjeui o Pleurym?

(=) () GupLly SrTwssH& BroaTTarmIsGs GFwmn
U@ uwenfladr  Gupbgisetlst  LwewTS
SLeweugsafledr  eTewrewildbens  GClausuGoumrss

WITGH6STLIEN HULD;
(i)  UCUmBE ULwenTs HLemeusealleir srevsTevld
ol YlHALusDHE ewwdfermey Com
Q& meTemILIBID BL_6)Lg dend TGO HEITLIEN SHULD;
Sjeui @)dFFewuilev mlailliimyr?
(®) @)serGmev, eyetr?

asked the Minister of Transport:
(@)  Is he aware that -

(i) the number of passenger bus journeys
conducted daily from Balangoda to
Gurubewila, Meddekanda and Helawatta
villages have been reduced recently; and
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(if) the people living in the aforesaid villages
are facing immense difficulties as a result of
it?

(b)  Will he inform this House -
() the number of passenger bus journeys

conducted daily to aforesaid villages,
separately; and

(i) the measures that will be taken by the

Ministry to increase the number of
passenger bus journeys conducted to
aforesaid villages?

(¢) Ifnot, why?

@G E® 28 rO® B¥mo (D g@im1sn &)
(orenTfl@ Slepd eI - CUIrdGHaIrdg SewFFi )
(The Hon. Dilum Amunugama - Minister of Transport)
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(The Hon. Hesha Withanage)
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asked the Minister of Environment:
(a)  Will he inform this House -

(i) the date on which the Lanka Mineral Sands
Limited sold 85,000 metric tonnes of
mineral sand;

2022 @& 22 752

(if) the name and the address of each company
that had applied for purchasing the mineral
sand concerned and the price quoted by
each of them, separately;

(iii)  the name and the address of each company
which obtained the mineral sand concerned
and the price quoted by each such
company; and

(iv) the measures that will be taken by the
Ministry regarding the allegations levelled
to the effect that a financial loss has
occurred during the transaction concerned?

(b) Ifnot, why?
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asked the Minister of Industries:
(a)  Will he inform this House -

(1) the total extent of land owned by the
Puttalam Cement Factory;

(i) out of the aforesaid lands, of the extent of
lands that have been illegally acquired by
various individuals and institutions at
present; and

(iii) the measures that will be taken by the
Ministry to settle those lands?

(b) Ifnot, why?
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asked the Minister of Public Security:
(a)  Will he inform this House -

(i) whether he is aware of the tense situation
that occurred in Digana area in Kandy on
05.03.2018;

(i) whether a formal investigation has been
conducted in that regard; and

(iii)  if so, the recommendations made by the
report of the aforesaid investigation to
prevent the recurrence of such incidents?

(b)  Will he also inform this House-

(i) whether the persons responsible for the
aforesaid incident have been identified;

(ii)  if so, whether action has been taken against
them according to the law; and

(iii)  the action that has been taken to prevent the
recurrence of such incidents?

(¢) Ifnot, why?
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asked the Minister of Water Supply:
(a)  Will he inform this House -

(i) the number of Grama Niladhari Divisions
without clean drinking water in the
Anuradhapura District;

(i) the names of the said Grama Niladhari
Divisions and the number of families
without clean drinking water in each of the
said divisions, separately; and

(iii) the measures taken to address the drinking
water problem in the Anuradhapura
District?

(b)  Ifnot, why?
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TeTLIEN S jeuiT GavdlasLTaayd GO HeuryT?
() @)eTCmev, e76tT?
asked the Minister of Wildlife and Forest Resources
Conservation:
(a)  Will he state -

(i) the number of endemic amphibian species
inherent to Sri Lanka;

(i) out of the above number, the amphibian
species which have been included in the
Red Data Book of Threatened Species due
to the threat of extinction; and

(iif)  the endemic amphibian species which have
become extinct by now?

(b)  Will he also state -

(i) whether a survey has been recently
conducted on the endemic amphibian
species;

(ii)  if so, what that date is; and

(iif)  if not, whether such a survey will be carried
out?

(¢)  Will he further state -

(1) whether action has been taken to protect the
endemic amphibian species;

(it)  if so, the said measures; and
(iii)  if not, the reasons?
(d) Ifnot, why?
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asked the Minister of Agriculture:

(a)  Will he inform this House -

(i) the number of agrarian service divisions
located in the Polonnaruwa District;

(if)  the names of the said divisions;

(iii) the number of paddy farmers who have
applied for fertilizer for the Maha Season of
2021, separately in respect of each agrarian
service division; and

(iv) the number of paddy farmers to whom
fertilizer has been issued by now?

(b)  Will he also inform this House of the measures
that will be taken to solve the problems prevailing
in the Polonnaruwa District pertaining to issuing
of fertilizers?

(¢) Ifnot, why?
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Mr. Deputy Speaker, it is with a sense of satisfaction
that I present to this House a series of Amendments to the
Prevention of Terrorism (Temporary Provisions) Act. Sir,
this is an old Act; it is 43 years old. During that period,
there is no question that circumstances in this country and
our priorities and objectives have undergone a
fundamental change. It is, therefore, necessary to revisit
the provisions of the Prevention of Terrorism (Temporary
Provisions) Act, No. 48 of 1979 and to examine the
changes that are now opportune in light of the basic
social transformations that have taken place in our
country during a period of almost half a century.

I want to make it very clear, Sir, that this is an initial
step. The Government is engaged in a comprehensive
review of security legislation in our country. These are
Amendments to an old Act. These Amendments are being
brought within the framework of existing legislation. But,
we are now preparing a comprehensive legislation.
Obviously, Sir, that is going to take some time and this is
being done with the active assistance and inputs by
various other institutions of the Government. My
distinguished Colleague, the Hon. Ali Sabry, President’s
Counsel, Minister of Justice, is very closely associated
with this endeavour. There is also a very vigorous input
by the Ministry of Defence, the Foreign Ministry and the
Ministry of Justice. We are in close consultation with the
Chambers of the Hon. Attorney-General. This work is
very much underway, Sir; it has started and it is making
progress, but clearly, it is going to take some time. We do
not think that it is appropriate for us to keep the country
waiting for a long time when there are urgent
amendments that should be brought to the 1979 Law. So,
all that I am doing today is presenting to this House the
urgently required Amendments, and we will, with all
vigour, proceed with our efforts to bring before the House
in due course the overall legislation, which I referred to.

At the same time, Sir, | want to make it very clear that
this is not a cosmetic exercise. Every one of these
Amendments which I am proposing to this august
Assembly today is substantial; it is going to make a
difference. That is true of each one of the Amendments
that I am introducing. When you take the Amendments as
a whole, in combination, I make bold to say that the
cumulative effect of these Amendments is to make a very
substantial improvement of the existing law. I will
demonstrate to you, Sir, how important each Amendment
is, but when you put all together and when you view
these Amendments as a whole, I can convince any
objective fair-minded person that these Amendments,
without any extraneous agenda, will make a profound
impact upon the existing laws of this country and that
these Amendments will significantly further the cause of
human rights and human freedoms in Sri Lanka.

The Supreme Court in its Determination has
suggested a few changes. We are accepting those
changes, Sir. I will move Committee Stage Amendments
accordingly to accommodate these suggestions which
have been made by Their Lordships of the Supreme
Court in their Determination and once those Amendments
are incorporated into this Legislation, the effect of the
Ruling by the Supreme Court is that these Amendments
can be passed by this Assembly with a simple majority.
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I would like to pose this question to the people who
say that this Legislation is an eyewash, that it has no
substance or content whatsoever.

Sir, let us look at Clause 8 of this Bill.
quote:

It states, I

“(3) Every trial under this Act shall be held on a day to day
basis, .....”.

It is now compulsory, it is mandatory; these trials
must be held from day to day. Does that not make a
difference? The existing position in our country is that
there can be and there has been, in some cases,
unfortunately, an interval as long as six months or nine
months between one date of trial and another. This means
that the person who is subject to the Detention Order is
languishing in custody for unjustifiably long periods
because the trial is taking so long. That is the current
position. But, it will no longer be the future position. In
the future, there is an established norm, an inflexible
norm, a mandatory norm and that mandatory norm is,
trails from day to day. If that is not going to happen, the
High Court must record its reasons. Those reasons must
be cogent, compelling reasons; it is part of the record. It
is, therefore, public scrutiny and public examination.
Today, in particular cases, the Chief Justice of Sri Lanka
issues directions to the High Court to say that these trials
must be concluded expeditiously, that they must be heard
without long intervals. No such direction by the Head of
the Judiciary is now necessary. There is no discretion in
the matter. There is a rule, a very definite, specific,
explicit rule - trials from day to day - and I challenge
anybody to put forward a rational argument to the effect
that that does not make a difference. It makes a
fundamental difference to the existing situation. But, that
is only one of the changes that I envisage by this
amending Legislation, Sir.

If you would be kind enough to look at Clause 3 of the
amending Bill, that incorporates a whole series of steps
that must necessarily be taken when a person is taken into
custody on the basis of a Detention Order. There is no
discretion; the Executive cannot decide whether to
comply with these or not. They are embedded in the law
as compulsory steps which must be taken in any situation
where any person is taken into custody under the aegis of
a Detention Order. As soon as a Detention Order is made,
a certified copy must be made available to the Magistrate
in charge of the area. So, the Magistrate is immediately
informed. Now, the law, as I have presented it to this
House, states that the Magistrate must be informed within
a reasonable period. The Supreme Court, in its
Determination, has suggested that that is somewhat vague
and they would prefer a specific time frame to be referred
to in the law. We agree with that suggestion. So, instead
of saying “within a reasonable period”, we now say
“within 48 hours”. So, within 48 hours, a Magistrate has
got to be informed; it is compulsory and absolutely
essential.

Sir, that is not all. Once a Magistrate is informed, he
cannot do nothing about it. He must get into action; he

must take a series of steps. These are compulsorily
required by the law. The Magistrate must visit the person
subject to detention, at least, once a month personally. He
cannot delegate it to anybody; it is a non-delegable,
imperative duty that is imposed by the law on the
Magistrate. He must visit the person in detention himself
and is personally responsible for ensuring the well-being
of the person subject to detention. The whole purpose of
that is to make absolutely certain that there is no
maltreatment or torture.

The definition of “torture”, Sir, is also interesting.
That definition is contained in Clause 13 of the amending
Legislation which I have presented. The definition of
“torture” is that contained in the Convention Against
Torture and Other Cruel, Inhumane Or Degrading
Treatment or Punishment Act, No. 22 of 1994, which I
presented to this House many, many years ago when I
was the then Minister of Justice. The essential element of
the definition of “torture” is that it does not refer only to
physical torture, but also mental distress, emotional
distress.

So, "torture" has a very expansive definition; it covers
the entire ground of human turmoil, and the duty of the
Magistrate is to personally visit the person in detention to
ensure that torture in this very expanded form is not
inflicted upon the detenu. And, surely, that is an
important change in the Law.

If the person subject to detention has any complaint to
make with regard to maltreatment, the Magistrate shall
record his observations on that complaint. So, the person
subject to detention has every opportunity of opening out
to the Magistrate and making any complaint with regard
to the conditions under which he is held. If such a
complaint is made, then the Magistrate is required to
record his observations on that complaint which happens
to be made by the person subject to detention. If there are
any indications of torture, the Magistrate has the power to
direct that the suspect be brought before a Judicial
Medical Officer - a JMO - for medical examination and
the JMO’s report must be submitted to the Magistrate.
So, a JMO will examine the detenu and the JMO’s report
must be submitted to the Magistrate. Then, it becomes
part of the written record in the case. If the JMO’s report
contains any indication whatsoever of torture, then,
medical treatment has to be provided.

What is more, Clause 6(1)(1D) of the Bill, as I
presented it, states, "The Magistrate may also direct the
Inspector General of Police to commence an investigation
into the alleged torture in order to enable the Attorney-
General to institute criminal proceedings ...”. It states
"may". So, there is an element of discretion there. The
Supreme Court has suggested that we substitute the word
“shall” for the word “may”. We agree with that
suggestion and I will be moving a Committee Stage
Amendment  accordingly. So, this means that the
Magistrate has an imperative obligation to inform the
Inspector General of Police and the Inspector General of
Police, in turn, will bring the matter to the notice of the
Attorney-General of the Republic, who will be under the
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duty to institute criminal proceedings as expeditiously as
possible. So, Sir, these are new changes; these are not
features of the existing Law.

Now, I will summarize the main changes. In terms of
an Amendment to the Code of Criminal Procedure Act in
2021, the Magistrate has been given the authority to visit
persons in detention in police stations only. But, this Law
is much wider in scope, that the Magistrate can visit not
just a police station, but places of detention, any place
where the detenu is held. So, that is a significant change;
it is a considerable expansion of the authority of the
Magistrate.

At the Committee Stage, Sir, | will move an explicit
Amendment which will authorize the Magistrate, on the
basis of the report submitted by the Judicial Medical
Officer, to order a change of the place of detention of a
detenu. If there are indications that the person subject to
detention is being badly treated, then he will no longer
remain in that same place, he will be sent to a new place
and after examining the JMO’s report, the Magistrate will
have the power to make such a direction. So, to that
effect, I will be moving a Committee Stage Amendment
this afternoon, Sir.

At the moment, the Human Rights Commission of Sri
Lanka, acting under their Statute, can make a direction
with regard to the treatment of the person in detention, but
it is only a direction, it is only a recommendation. But
here, the new Law which I am introducing to this House
takes it outside the area of recommendations or directions.
Here is judicial authority directly conferred upon the
Magistrate and that, too, makes a significant difference on
the ground.

There is another very important change that is made
by the Law in consequence of these Amendments, Sir,
and that has reference to a fundamental right. That is, the
right of the person to have the assistance of a counsel, an
Attorney-at-Law and the lawyer is entitled to make
representations on behalf of the person in detention. That
is, in most legal systems in the world, considered a very
basic right.

Now, that is not there in that form in the existing Law,
as a specific statutory right that is recognized by the Law.
True enough, there are some statutory regimes where this
is recognized. For example, the International Convention
for the Protection of All Persons from Enforced
Disappearance Act, No. 5 of 2018. That Act recognizes
the right of a person in detention to have access to a
counsel. But, that is in a specific statutory context, limited
to situations under that Law. But here, that is no longer
the case; this is now a general right. Whenever a person is
taken in under a detention order, that person has a right of
access to a counsel and the counsel has the right and the
duty to make representations on behalf of the person in
detention. Sir, Section 260 of the Criminal Procedure
Code recognizes such a right. But, that is only in respect
of judicial proceedings; that is, when the matter has
reached the courts. But, by that time, a great deal of
damage may have been done. Now, this law enables the
person in detention to have access to a counsel long
before his matter reaches the courts. During the

investigation, when interrogation is taking place and long
before the matter has reached the courts at all, in that
incipient stage, in that preliminary stage where a great
deal that is of importance may happen, the détenu has the
right to be guided by the advice of a competent legal
counsel.

Today, Sir, if a person in detention wants to have a
lawyer, he has to go before the Supreme Court under
Article 126 of the Constitution. In other words, he has to
bring a Fundamental Rights application. There is no
specific right to a counsel. He has to go before the
Supreme Court and in proceedings under Article 126, he
has to prevail upon or persuade the Supreme Court that
this relief is just and proper in the circumstances of his
particular case. Hejaaz Hizbullah had to do that. That will
no longer be necessary. Hejaaz Hizbullah, today, would
not have to go to the Supreme Court and convince the
Supreme Court in a Fundamental Rights application that
it would be in the interest of justice for him to have
access to a counsel. It is now a right that he can demand
because it is specifically incorporated into the provisions
of the amending law.

There are also other changes, Sir. A person in
detention would naturally have the human impulse to get
in touch with his relatives.
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Whereupon THE HON. DEPUTY SPEAKER left the Chair, and
THE HON. (DR.) (MS.) HARINI AMARASURIYA took the Chair.
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Please continue, Hon. Minister.
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(The Hon. (Prof.) G.L. Peiris)

I was saying, Madam Chair, that apart from the right
of access to a counsel, provision is also made for
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communication with the next of kin, the spouse, the child
or maybe a brother of the detenu. That, too, is specifically
not recognized as a substantive right under the existing
Law.

Clause 5 of the amending Legislation which I am
presenting to this House says in so many words, in
expressed terms that the person in detention shall have the
right to communicate with his relatives. That, again, is a
change to the existing law. This is why, Madam Chair, 1
maintain that every one of these Amendments is
significant and substantial, but taken in combination, they
certainly make a profound and undeniable difference to
the content of the existing law.

Clause 6 has the effect that all these protections which
I have enumerated to this august Assembly will apply in
the same form in respect of a restriction order. The
difference between a detention order and a restriction
order is that in terms of a restriction order, the person may
be detained in his own house, he does not have to be in
remand custody. Even in those circumstances, the
authority of the Magistrate or the authority of the Judicial
Medical Officer is retained intact.

So, these are changes which are very expansive in the
scope of their operation. That is why I maintain credibly
and responsibly that these are changes that are important
from the stand point of protection of the right of the
individual and human freedom in general.

Madam Chair, how can anyone say that this amending
law does not make a difference? Section 15(2) of the
Prevention of Terrorism Act, as it now stands, declares
that where an indictment is brought under the Prevention
of Terrorism Act, the court shall, in every case, order the
remand of such person until the conclusion of the trial.
The court has no discretion; if the indictment is brought
under the PTA, the court has no discretion. It is bound to
remand the person until the conclusion of the trial.

In Hejaaz Hizbullah’s case, the Attorney-General of
the Republic went to the Court of Appeal, as you are
aware, Madam Chair, and told the Court that he has no
objection whatsoever to the grant of bail, that he agrees to
the grant of bail. But, the High Court of Puttalam said
that the Attorney-General’s view really does not matter
because the Court does not have jurisdiction. So,
jurisdiction is fundamental; it is the root of the law.
Therefore, if the High Court does not have jurisdiction,
the mere consent of the Attorney-General does not change
the situation and notwithstanding the consent of the
Attorney-General, the High Court of Puttalam declared
that Hejaaz Hizbullah cannot be sent home. What
happened next? The matter was taken to the Court of
Appeal and it took all the ingenuity and the professional
skill of Mr. Romesh De Silva, President’s Counsel to
convince the Court of Appeal that notwithstanding the
explicit prohibition, ex-facie the existing law, the Court of
Appeal has jurisdiction to enlarge Hejaaz Hizbullah on
bail and that in the circumstance of the case, it is right and
proper to do so. In the course of his submission, Mr.

Romesh De Silva, President’s Counsel, undoubtedly one
of the ablest persons at the Sri Lankan Bar, had to argue
that in this context - Section 15(2) of the PTA says that
the court "shall" remand - the word “shall” must be
construed as “may”. There is, of course, a cursus curiae,
a whole series of decisions both here and in the United
Kingdom that supports the position that in certain
statutory contexts, the word “shall” should be construed
as “may”. Also, the Court of Appeal relied upon Article
138 of the Constitution of Sri Lanka which says that in
circumstances of this kind, notwithstanding an explicit
provision, the Court of Appeal can act in the interest of
justice. So, the point that I am making, Madam Chair, is
that all this reasoning is now totally redundant, entirely
superfluous, not required at all because we have now
provided in black and white that after the effluxion of a
certain period of time, after the effluxion of 12 months,
the Court will have jurisdiction to enlarge the detenu on
bail, to send him home. That is the effect of Clause 10 of
the amending legislation which I have the honour to
present to this House.

If you do not have that very clear provision, if you
leave it to the discretion of the court, the outcome is
uncertain. In Hejaaz Hizbullah’s case, the High Court
said, “How can we do this? The Attorney-General may
agree, but we cannot do it because we have no
jurisdiction”. But, in the case of Ahnaf Jazeem - the law
is the same; Section 15(2) is identical and it does not
change from case to case - there was a practical
difference on the ground, that Hejaaz Hizbullah’s
application was refused while Ahnaf Jazeem’s was
successful. That kind of discrepancy, the result changing
from case to case chameleon-like as a result of the
exercise of judicial discretion, we think, is unsatisfactory
in a matter that touches the heart of human liberty. It is,
therefore, necessary for the legislative prescription to be
there in the law and that is what we have done, Madam
Chair. It is no longer a matter of discretion; the court has
discretion and we have said so. The supreme Legislature
of this Island now says that that jurisdiction is vested in
the court and the court can, in appropriate circumstances,
exercise it and grant bail.

Moreover, there is another significant change. Under
the existing law or the PTA, as it now stands, once a trial
commences, until it is concluded, the High Court Judge is
compelled to keep the accused, the suspect, in detention
or in remand. That is no longer the case, Madam Chair.
After this Amendment is enacted into law, the High Court
Judge, even while the proceedings are in progress, has the
discretion to grant bail in appropriate cases. Who can say
that that does not make a difference?

There is also another important change, Madam
Chair. Section 9 of the Prevention of Terrorism Act
declares that a detention order cannot be called in
question in any proceedings before any court of law, that
it cannot be challenged anywhere. It is stated in black and
white in Section 9. Section 9 is an ouster clause. But, the
counsel arguing for bail will have to argue before the
Supreme Court in terms of an application under Article
126 that an ouster clause cannot detract from a
fundamental right that is enshrined in the Constitution;
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that is a legal argument. You have an ouster clause prima
facie applicable, but the counsel will have to argue that
that has no application when it comes to a fundamental
right that finds its place among the provisions governing
basic rights. So, the result is uncertain. Now, all that
uncertainty is removed by Clause 4 of the amending law
which is now before the House for consideration because
Clause 4 says that the detention order can be challenged
by certain names, that it can be challenged by proceedings
under Article 126 that refers to fundamental rights or it
can be challenged under Article 140 of the Constitution
which refers to the writ jurisdiction of the Court of
Appeal. Now, the Supreme Court in its Determination has
added one more section. Under Article 141, habeas
corpus applications can also be brought, notwithstanding
the reclusive clause that is contained in Section 9. Habeas
corpus, Madam Chair, as you are aware, has a long
history in England and in other jurisdictions of the
Commonwealth. It is the principle remedy by which the
right to freedom is asserted by an individual, however
humble. This Amendment, therefore, breaks new ground.
It does so in an imaginative way and in a manner which
makes a basic difference to the content of the existing
law.

There is yet another change. Section 14 of the present
law, as it stands, gives the Minister the power to make an
order, preventing the person in detention from speaking.
Then, he cannot make a statement; he cannot
communicate. Clearly, that is an infringement of the right
to expression of opinion, the right to freedom of speech.
We are taking that provision away altogether. We are not
amending it, we are not whittling it down, we are not
modifying it, but we are repealing Section 14 of that Law.
That is being done by Clause 7 of the amending
legislation and I want to particularly point out, Madam
Chair, that it has a specific importance with regard to the
rights of journalists. Expression is crucial for the work of
a journalist and that right is now impregnably protected
by the provisions of the amending legislation. Clause 2 of
the amending law that I have presented to this House also
reduces the permissible period of detention under a
detention order. Under the existing law, it is 18 months
and now, it is being brought down to 12 months.

Then, I just want to make two points in conclusion,
Madam Chair. This Government has taken action under
Section 13 of the Prevention of Terrorism Act to appoint
a body of three very competent persons, presided over by
former Chief Justice of the Supreme Court, Mr. J.A.N. de
Silva. Their task is to identify persons in detention who
can be released into the community after proper
rehabilitation without any significant detriment to vital
interests relating to the security of the community as a
whole.

I am happy to tell you, Madam Chair, that under that
procedure, we have released, up to now, 81 persons who
were languishing in jail, in remand for very long periods.
There has been a careful examination of the
circumstances of each case, which has been
discriminating. And, as a result of that examination by an
impartial body of persons with judicial experience and
other administrative experience, we have identified as

many as 81 people to be released, who are now tasting
the fruits of freedom after a very long period of
incarceration and that is due to action taken by the
present Government, Madam Chair.

Then, the final point I want to make is that His
Excellency President Gotabaya Rajapaksa, in my
presence, issued clear directions to the Inspector General
of Police and to the armed forces that the provisions of
the Prevention of Terrorism Act must be resorted to only
in very exceptional circumstances. It cannot be the norm;
it is not the rule; it is very much the exception. For
example, just because a gun is found in somebody’s
house, you cannot automatically invoke the provisions of
the Prevention of Terrorism Act. The gun may have been
there in connection with some personal dispute or some
commercial dispute and it does not necessarily follow
that the firearm has a nexus with matters that come within
the purview of the Prevention of Terrorism Act. So, His
Excellency President Gotabaya Rajapaksa has insisted
that, in future, the normal provisions of the law, that is,
investigations under the Criminal Procedure Code, should
be accepted as a norm and it is only in very exceptional
cases where there is manifest evidence indicative of some
terrorist dimension that recourse to the Prevention of
Terrorism Act will be justifiable.

There are people who are clamouring for a
moratorium on this law or a total repeal. That is not
realistic, Madam Chair, because as you are particularly
aware with your knowledge of sociology, throughout
human history, all civilizations have grappled with the
essential conflict between the deep-seated human desire
for physical security, on the one hand, and the devout
wish for the enjoyment of human freedom in all its
aspects, on the other. This has been a perennial tension
through all civilizations - security, on the one hand, and
liberty, freedom, on the other. You have to arrive at an
equilibrium between these two, a perceptive balance
which has to be made in relation to contextual factors, the
circumstances that are applicable to a particular society at
a particular stage of its development. We cannot,
therefore, totally abolish this Legislation. That will not be
acceptable to public opinion in this country. There has to
be a residue of provisions which enable life and limb to
be adequately protected, and it is my humble submission
to you, Madam Chair, that this amending legislation
strikes a perceptive balance. Having regard to all the
changes which have taken place in our country during the
last 43 years, we have whittled down the provisions of
the Prevention of Terrorism Act, diminished its rigidity in
a manner that is appropriate to the present stage of
development of Sri Lankan society. We have stopped
short of abolishing it altogether. That is too extreme a
step and it lacks a sense of balance.

Madam Chair, I conclude with those observation and
asking all Members of this honourable House, outside
politics, outside partisan expressions of opinion and
irrespective of party affiliation, to support the
Government in this endeavour. This is not political; it is
not party politics. The Law has to be changed, but there is
a limit to the changes that are permissible. And, I repeat
again that this is an initial endeavour and we will proceed
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with all alacrity in the task that we have set ourselves to
address comprehensive legislation, not just an amendment
to an Act that is 43 years old, but comprehensive new
legislation governing security in this country and we will
bring that legislation in due course before Parliament.

I thank you, Madam Chair.
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Thank you.
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(The Hon. Rauff Hakeem)

Just to add to that, Hon. Minister, these amendments
that have been suggested by us are in keeping with the
Law Commission Report which was prepared by the
same lawyers you mentioned - the former Bar
Association President, President’s Counsel Romesh de
Silva, President’s Counsel Sanjeeva Jayawardena and
President’s Counsel Manohara de Silva. You know about
their perceptions about national security. They have
always stood by that precept. These are the people who
have suggested these amendments. So, why are you
reluctant to adopt them? This is what we are asking you.

@0 (008 w) 8.0, 88 ®wmo

(wrewryfl@ (Currdflwir) of.etev. Filsr)

(The Hon. (Prof.) G.L. Peiris)

Madam Chair, give me just one moment to make a
very brief response to the question put to me by the Hon.
Rauff Hakeem. The Government has to make a practical
appraisal with regard to competing priorities and we have
to make an informed decision regarding the steps that can
be taken at this time. We honestly feel that this is the
maximum we can do now; we cannot go further. We have
to carry the public with us. You were in power for five
years and I know that honest attempts were made, but
those attempts failed because the current was too strong,
the groundswell of public opinion was too strong. That is
why those efforts did not succeed. So, we do not want the
best to be the enemy of the good; the best must not be the
enemy of the good. Therefore, let us make a start, let us
improve the law by making these changes and as I
assured you earlier, we will come up with a
comprehensive legislation in due course. I am certainly
prepared to give serious consideration to the proposals
that were made by the Hon. Lakshman Kiriella at that
time. - [Interruption.]

O e300 OIE B
(orenTLll@ VLS THIGL 2 MILILNGTT Sjeuidsr)
(The Hon. Presiding Member)
The Hon. Sajith Premadasa.

@G 8385 0f®cies Owmo
(wresflg Fedls LNGrwgTen)
(The Hon. Sajith Premadasa)
Is it my turn to speak?
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DO R0 06e) TGS

(LomessTL 0@ HEPEVHLOGTHIGL 2 MILILNGTT Bj6uT&6T)
(The Hon. Presiding Member)

No. Do you have a question to pose?

@G 885 egf®ge Owm

(wrewryfl@ Fedld LICTwgTe)

(The Hon. Sajith Premadasa)

If it is not my turn to speak, I will speak later.

oG VLS BBy EE wmo

(rewrLfl@ svaagLosst &lifleTevsv)

(The Hon. Lakshman Kiriella)

OR®0 gDEFND @¢sIm, YERowmNie) ©O OBTEnBwA.

DO YR30 OGS

(LomessTL 0@ SEDEVHLOGTHRIGL 2 MILILNGTT Bj6uT&H6T)

(The Hon. Presiding Member)

If you want, you can speak now. You are scheduled to
speak after lunch.

@G 885 0@ Owmo

(wrewryfl@ Fedld LICTwgTen)

(The Hon. Sajith Premadasa)

I do not mind, if I get the chance of speaking now.

O RN BTG nBes

(orerLfl@ SeweVeWLSTHRIGL 2 M6 SjeuTser)
(The Hon. Presiding Member)

Okay. You have 14 minutes.

[12.01 p.m.]

@G 8885 0@ Owmo
(rewrfl@ Fedlg LNCTwgTen )
(The Hon. Sajith Premadasa )
Thank you.

Madam Chair, let me, right at the outset, state that the
consistent policy position of the Samagi Jana Balawegaya
has always been that Sri Lanka needs a robust, effective
national security framework without compromising on
human rights and democracy. We have stated our position
in June, 2021 in a very public statement and also
reiterated that in my letter to the Hon. M.A. Sumanthiran.
So, we firmly believe that this fair balance has to be
established.

Madam, the PTA was enacted as a temporary
provisions Act for a period of six months in 1979. Yet,
this law has remained on Sri Lanka’s statute books for 43
years. We believe that it is outdated and is a draconian
piece of legislation which is not fit for its purpose, the
purpose being protecting Sri Lanka’s national security
interests while respecting the constitutional rights of all
peoples in Sri Lanka.

The PTA, as it stands right now, has many serious
weaknesses and four of them stand out.

Let me elaborate on those four points, if I may. Firstly,
long-term detention up to 18 months is permitted without
trial under Section 9 (1) of the PTA. Secondly, Section 7
(1) dispenses with the requirement to produce a suspect

before a Magistrate within 48 hours, if a detention order
is issued. A suspect may, therefore, be kept in custody for
18 months without production before a Magistrate.
Thirdly, Section 15 (2) denies bail to the accused once
the indictment is served in the High Court. Under Section
16 (1), confessions to police officers are admissible as
evidence, thereby incentivising the abuse of suspects in
custody. Fourthly, Hon. Minister, the burden of proving
that the confession was made under duress falls on the the
accused. That is, under Section 16 (2) of the PTA.

Those weaknesses have enabled the persecution of
political opponents, journalists, lawyers and human rights
activists who pose no actual threat to national security.
So, we firmly believe that those Sections of this particular
Legislation which causes egregious harm must be
amended, must be repealed, and of course, in view of the
national security considerations, we also sincerely believe
in replacing it. So, it is not a mere repeal that is needed,
but repealing and replacing it.

Hon. Minister, let me give you an example. Way back
in 2009, do you remember the episode with regard to J.S.
Tissanayagam? Do you recollect that? He was convicted
solely on a purported confession he gave to the police and
not a single shred of evidence other than that was
presented in courts. President Barack Obama went to the
extent of naming this case on World Press Freedom Day.
So, following international pressure, the then President
Mahinda Rajapaksa pardoned Tissanayagam in 2010. The
act of pardoning itself proved that he was, in reality,
never posing a threat to national security. It is a clear-cut,
unambiguous example of the PTA being weaponized to
target a journalist who was critical of the Government
rather than the actual terrorists.

Another example is the arrest and detention of lawyer
Hejaaz Hizbullah. Once again, this person, an eminent
lawyer, was targeted because he was critical of the
Government. May I remind this noble House that Hejaaz
Hizbullah was one of the pioneer legal representatives
who championed the cause of democracy in appearing on
behalf of the legitimate Government at that time - the
“Yahapalana” Government - when you yourselves on the
other side of the political aisle used extraconstitutional
means and manipulation of the Constitutional procedures
to grab governmental power. That was the sole reason
why Hejaaz Hizbullah was arrested, victimized and I
would go to the extent of saying that he was terrorized.
That should not be the case.

Hon. Minister, what should you be doing? You should
be going after the brains behind the Easter Sunday attack;
you should be going after those terrorists who committed
that heinous crime. That is what you should do. But,
unfortunately, the authoritarianism that exists within our
Sri Lankan polity has induced all of you to get together
and embark on a surge of political victimization activities
simply using the PTA. So, these examples clearly
demonstrate that the PTA’s legacies primarily are of
abuse and selective application to target dissenting
voices.

Hon. Minister, another reason to repeal the draconian
aspects of the PTA is that it stands as an insult to Sri
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Lanka’s independent Judiciary. Judicial power cannot be
exercised by officials of the Executive. This is a violation
of the doctrine of separation of powers. The several
weaknesses mentioned earlier, specifically, the impact on
the independence of the Judiciary, deprive judicial
officers of powers afforded under ordinary law and place
undue authority on the Executive branch. That is a
violation of Article 4(c) of the Constitution which
provides that the judicial power of the people shall be
exercised by Parliament through courts. Let me give you
several examples. Under ordinary law, under the
Evidence Ordinance, a confession may be made only to a
magistrate, whereas under the PTA, a confession may be
made to a police officer not below the rank of Assistant
Superintendent of Police. Under ordinary law, under the
Code of Criminal Procedure, a suspect must be produced
before a magistrate within 24 hours and in some cases,
within 48 hours of arrest. That provision enables a
judicial officer to inspect the condition of the suspect and
oversee the investigation. But, the PTA strips this power
from the Judiciary and deprives it of any meaningful
oversight. The proposed new PTA Amendment only
enables magistrates to visit places of detention, but that
does not guarantee any oversight as it places the onus on
magistrates to travel to detention centres rather than on
detaining authorities to produce the suspects before the
magistrate. It is not practical for magistrates to travel to
the detention centres to get a real impression as to how
the suspect is being treated. The reason why the ordinary
law requires the suspects to be produced in court, before a
magistrate is that it is in court and outside the place of
detention that suspects may have the ability to inform the
magistrate about ill-treatment. Moreover, under ordinary
law, under the Bail Act, a trial judge has the power to
consider a suspect’s bail application, whereas under the
PTA, the trial judge is stripped of that power. So, Hon.
Minister, these provisions reflect undue and totally
unconstitutional authority and lack of trust in the
competence and capacity of judicial officers to make
appropriate decisions. So, I invite you to place your trust
in the Sri Lankan Judiciary. We have a unique Judiciary;
we have a noble Judiciary; we have an impartial
Judiciary. If you agree with my contention, please walk
the talk.

None of the aforementioned four issues are addressed
within the proposed Amendments to the Prevention of
Terrorism (Temporary Provisions) (Amendment) Bill that
has been placed on the Order Paper of Parliament.
Therefore, the proposed Amendments ought to be rejected
in toto and that is our position, the position of the SIB
and the SJB Alliance. Previously, the SJB had clearly
stated that it does not merely wish to point out the failings
of the present Government without offering viable
solutions. In this context, the 2016 Proposals of the Sri
Lanka Law Commission should be considered as a
starting point to repeal and replace the current PTA. The
Sri Lanka Law Commission is a body comprising eminent
Members of Sri Lanka’s legal fraternity. The proposals
were developed by the Commission, which was chaired
by eminent lawyer, President’s Counsel Romesh de Silva
with other eminent lawyers such as Manohara de Silva
and Sanjeeva Jayawardena. They were all members of
this particular body. Their proposals and suggestions are

concise, effective and compatible with international best
practices. In these proposals, each of the main
weaknesses of the PTA have been addressed. Section 4
(2) of the proposals requires that a suspect be produced
before a magistrate within 72 hours of arrest; Section 4(4)
gives the authority to the magistrate to decide whether a
person should be released on bail, which is entirely in
keeping with the doctrine of separation of powers.
Moreover, the High Court has the power to grant bail
when the suspect is produced before the High Court and
even after the trial has begun. Section 5(1) provides that
the maximum detention period is 30 days upon a
detention order being issued by the Minister, after which
the suspect must be produced before the High Court. The
High Court has the power to remand the person ino police
custody for a further maximum period of 28 days. Section
7 provides that the suspect can make confessions to the
magistrate and the magistrate is empowered to satisfy
himself about the voluntariness of the confession.
Therefore, those proposals can be developed into a
simple and precise National Security Act for Sri Lanka
which effectively balances national security interests,
fights against potential terrorism and exiting terrorism, if
it so exists, while ensuring the constitutional rights of all
persons including their civil liberties.

Hon. Minister, there was a time when an alternative
approach like the Counter Terrorism Bill was adopted,
about which I personally had certain reservations
precisely because I believe that laws, statues especially
with regard to countering terrorism and protecting
national security interests have to be precise, nimble and
fit for their purposes. I had a contra opinion about the
Counter Terrorism Bill; there were serious reservations.
In fact, certain aspects of the Counter Terrorism Bill
exacerbated and enhanced the shortcomings of the PTA.

@6 (8008w) 8.9¢C. 88 ®wmo
(wressryflg (Burrdfwir) gf.stsv. LFiflerw)
(The Hon. (Prof.) G.L. Peiris)
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@G 885 0f®cies Owmo
(worevstyflg Fedls LNGrwgmen)

(The Hon. Sajith Premadasa)

Please, I have only a limited time.

O e300 OGS

(orenTLll@ SemevedLSTHIGL 2 MILILNeTT SjouTdsr)
(The Hon. Presiding Member)

The Hon. (Prof.) G.L. Peiris.

@G (08 w) 8.0, 88ed ®wmo
(wresrflg (Currdiflwi) of.stsv. LFilerw)
(The Hon. (Prof.) G.L. Peiris)

Especially, with regard to trade unions.

@G 8385 0f®cies Owmo

(wrevsrflg Fedls LNGrgTen)

(The Hon. Sajith Premadasa)

Hon. Minister, I want to tell you that especially
Singapore has an Internal Security Act, the UK has a
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Counter-Terrorism and Security Act. I ,certainly, believe
that we also should have our own, but its provisions
should achieve the objectives, the objectives of promoting
national security and preventing terrorism, not victimizing
people based on their colour, creed, political ideologies
and what they stand for. Human rights activists, civil
society activists and media personnel should not be
victimized purely because they have opposing opinions.

Moreover, when we talk of terrorism, I think we have
to look at the root causes of terrorism - discrimination,
economic marginalization, exploitation, exclusion from
development, sentiments of victimhood and also lack of
political empowerment. These issues must be addressed
and should be included in an inclusive human
development programme. We should, as a nation, as a
country, achieve national security through brotherhood,
harmony, preventing discrimination and eradicating
racism that uses ethnicity, religion, cast, creed or any
other tool to achieve one’s political ends.

Lastly, Madam Chair, I would like to make a
recommendation specifically with regard to the National
Security Council. You know very well that the National
Security Council of Sri Lanka has been established under
the Public Security Ordinance Regulation No. 1 of 1999. 1
personally believe that it would not suffice. There is an
urgent need for the establishment of a National Security
Council, giving it legal authority and legitimacy through
an Act of Parliament, through a legislation. You can
always emulate the National Security Act of 1947 of the
United States; you can always emulate the Civil
Contingencies Committee or the so-called Cabinet Office
Briefing Room A - COBRA - of the UK, which was
established under the 2004 Civil Contingencies Act.
Please focus your attention on those aspects, which will
promote national security and terrorism prevention
measures and methodologies through such Acts.
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(The Hon. Presiding Member)
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O e300 OGS
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(The Hon. Presiding Member)
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(The Hon. Ranil Wickremasinghe)
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DO® @iz yodsy. - [Interruption] We can skip the lunch
interval so that we can give more time to the Hon. Members
to speak.

@0 (O08w) 8.9, 88ed ®wmo
(wressryfl@ (Curmrdfwir) gf.etev. LFiflerw)
(The Hon. (Prof.) G.L. Peiris)

Okay.

O e300 OGS

(orenTLll@ SemeVemLSTHIGL 2 ML Sjeuider)

(The Hon. Presiding Member)

enecl. ©d; 0BE Sp®8w BROB, VIS B
DOBID).

[12.23 p.m.]

©C 6B E @8 Owmo

(revrLfl@ rewfley alléd rvdnian)

(The Hon. Ranil Wickremasinghe)

Firstly, since you all have been criticizing the PTA, I
put my hand up and say I am one of those who drafted it.
It was abused later. But if you did not have that
legislation, you may not have fought this war. When we
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first drafted it we had the LTTE; we had a lot of terrorism
where Members, mainly the Members of the TULF, were
killed. We brought this in to proscribe the Liberation
Tigers of Tamil Eelam. But that law was not sufficient
because they could say, “We did not belong to the
LTTE”. We had to find a new law and we did. I was one
of them - I was the Deputy Minister of Foreign Affairs
when we looked at it. We actually selected Northern
Ireland - the instance of terrorism in Northern Ireland
which was quite similar to what we had in Sri Lanka - and
we brought in the Prevention of Terrorism Act. Whatever
people might say, that was necessary at that time and that
was in accordance with the law at that time and it was
used. I must also admit, in time to come, it was abused.
That was the problem.

Then, after 1983, we got a situation where we went
beyond the terrorism that you found in Northern Ireland.
We were virtually at war. So, we did not bring in new
legislation because we had the Emergency Law which
was brought in. I mean, basically, we had the same
provisions that were in the Defence of the Realm Act they
brought in UK for the World War 1. The same provisions
that were used were really brought in under the Public
Security Ordinance. Thereafter, the war went on and the
war was over in 2009.

We still retain the PTA. But there were questions
whether the PTA was sufficient and also there were
abuses of the PTA, which had been mentioned by some of
the Hon. Members here - that when the war was over,
why the PTA was going on? I also understand that. I think
the Hon. M.A. Sumanthiran will tell you the difficulty we
had of getting people released who had been locked up
for 20 years under the PTA. The Hon. Minister of
Defence was insisting that there should be clearance by
the intelligence agencies and I do not know; I could not
understand what the agreements were. Finally, we had to
give instructions to release them because there was a
question of the Attorney General agreeing to release
them.

So we went on. Then we felt that the whole nature of
terrorism had changed. At one time, they thought the
LTTE was the new threat. No, it was not. After
September 11, there was a new type of terrorism and that
type of terrorism is what we thought would come into this
country. So we thought we should bring in new
legislation and I must say the Cabinet agreed at that time
to this Counter Terrorism Bill. Now, of course, people
can bail out on it; but, everyone was there. If you look at
the minutes, there was no dissention on that law. As far as
we were concerned, we felt it was necessary. It was
drafted both with the help of experts from the UK and the
EU, both on the intelligence field and on the legal field. It
was covered by both. And then, it went around the
embassies, it went around Sri Lankans and we brought it
in. Unfortunately, events that came in were such that we
could not pass it. You had the 52 days government
followed by what happened with the Easter Bombing.

But, what we say in principle is what you need are
counter terrorism laws, which look at this present
situation and also put in safeguards. I am not saying to

bring in that Bill we made. You all may not like it. But
what I am saying is that the PTA even with Amendments
is insufficient. What you require is a new counter
terrorism law. Kindly get help from the EU and the UK if
you want and draft it and bring in a new law. The
Amendments are certainly an improvement to the PTA.
It strengthens the safeguards, but the approach is not
sufficient. I am a one who feels that there is going to be
terrorist threats and we have to meet the situation. There
are committees, commissions and groups which say that
you can meet it under the ordinary situation. No, we
cannot meet it under the ordinary situation.

I think, when we were at the Law Faculty, the Hon.
Minister and I both studied the famous case of
Liversidge vs. Anderson and the dissenting judgment of
Lord Atkin. Laws are not silent. It may not be silent; it
has to speak the same language in different ways. So,
certain suspects have to be taken in, but the safeguards
have to be there and those safeguards are built into the
Counter Terrorism Laws of Europe. UK has a large
number of laws. I think Prevention of Terrorism Law was
repealed and there are only two Sections. There was a
whole lot in 2001 and now they are trying to bring them
into one legislation. That is the way you should do. But,
that has to be in today’s turns and it is international
terrorists; it is not like the LTTE or the IRA or anyone
that operated within an area. So, our laws must cover all
that. I do not think we have all those provisions. The laws
of detaining people were all there. In the new one, you
are staying at home and you have the -electronic
instruments put on you, so you cannot walk around. That
really gives more freedom. So that is what we require.
Many Members on both sides will disagree what I say.
But, I think we have to go ahead with this.

Second part is, having a law is not sufficient. You
must have a competent intelligence service and that is the
problem we have. I have seen how the intelligence
services operate. I have seen the information that has
been given. Sometimes they are good; sometimes they
are bad. And, we do not have the competence. When we
wanted to deal with reducing the period of detention, you
would have found that it is they who come and say, do
not do it. But you keep people for years. What do you
find? I will tell you. I was there when the National
Intelligence Bureau was formed. We brought in the
Special Branch. Today the Special Branch spend most if
its time looking at what the local politicians do, what the
Working Committees do here and what the Working
Committees do there and what the trade unions do there.
You just ask how much of time they spend on it. Okay,
have a Special Branch if you what to see what the
politicians are doing - we are doing - and have a separate
intelligence system. That is lacking. When we were in
the government we were always told that LTTE is the
threat. That is what happened to us. Despite the fact that
some of us took up and I had to increase the focus on
terrorism, what was happening with the ISIS, then it
became a big story.

I was reading the evidence the other day of the
Commission which looked into April bombings and there
is this Army Commander who says that I objected to
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them searching women who were wearing hijabs. Yes, |
objected. What is the use of searching them? In the UK
they did not search them; but they put conditions in
France. What has happened? Some teachers’ heads had
been cut off in France. There is no problem in the UK.
Basically, he thought that there was a terrorist hiding
under the dress of every Muslim woman - you are
laughing. But what happened? Finally, who gave the
information on the bomb? A woman. If you went to
harass the women that would not have come. I was seated
there; I know it. It was one woman who saved the
situation for us.

DO YR30 OGS

(LomessTL 0@ HEDEVHLOGTHIGLD 2 MILILNGITT Bj6uT&H6T)
(The Hon. Presiding Member)

Hon. Member, please wind up.

@6 OBE Dn@8ow Owmo

(orerfl@ remflsy allsalrwsnian)

(The Hon. Ranil Wickremasinghe)

That has been the way. I used to question people in the
National Security Council to be sure that they knew what
they were saying. You take the two policemen who were
killed in the East. What did the Intelligence say? It was
the LTTE. There was no LTTE capable of killing, but
they insisted. It is because the Hon. Kabir Hashim’s
Secretary gave some information that we got on to this
track. So what is wrong is we have no analysis; we are
incapable of analyzing. That is the biggest problem in our
security system. We cannot analyze.

I remember when I was the Prime Minister in 2003,
they said in the East, Karuna was doubling and trebling
the number. I think the Hon. Minister knows that. I did
not believe it. I asked some of the foreign intelligence
agencies and they said, "You cannot double or treble the
number." But that went on. We have allowed them to
come and go. This is what happened. Finally, there were
no numbers and you based a strategy which failed. Is that
what you are asking for? There are many shortcomings.
The worst is the fact that they cut each other's throats
regularly. What you have to prevent in legislation is
throat-cutting in the intelligence service before you do
anything else. I think this House has to look into this
whole system and look at what is the intelligence service
that we require.

Look at what happened with the Commission. To
begin with, I read the evidence. I go to the library and
read the evidence. What some of those officers said at the
Commission is not what actually took place. I was there
the day the bombs blasted. I know what they told me. The
foreign intelligence services said, "You have to
professionalize the intelligence services." If you do not
bring that in and the new law, both together, you cannot
face terrorism. You have to face terrorism.

Look what happened. This House should do an
investigation as to why one Member of this House, Hon.
Rishad Bathiudeen, was kept in custody. It is a breach of

privilege. Can they answer why they took in Hon. Rishad
Bathiudeen? So, that shows the depth. I think we have to
inquire into it; it has to be raised. There is no issue. What
I find is that actually this is the view that some of our
security people have expanded the PTA. No. In my view,
you need a new law and you need a new system. I must
admit that this really improves the safeguards for the
people. But the law by itself does not meet our
requirement for a new system where we have to deal
especially with terrorism of new type. We will have
another type. No one knows what will come in Ukraine
once the war is over. We cannot guess. But we need
flexibility and the laws. For this reason, I would say that I
cannot support this Bill because I think we require a
modern intelligence system and modern laws.

Thank you.
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(The Hon. Presiding Member)

Next, the Hon. M.A. Sumanthiran. You have nine
minutes.

[12.42 p.m.]
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(The Hon. M.A. Sumanthiran)

Thank you, Hon. Presiding Member, for this
opportunity to speak on a very important Bill that is
before the House today.

The Prevention of Terrorism Act was brought in as a
temporary provisions Bill. In fact, the title to the Act even
has "(Temporary Provisions)". That is a joke because
what was brought in for six months has gone on to live
for 43 years! The Hon. Ranil Wickremasinghe was heard
a little while ago to say that at the time it was brought, it
was constitutional. No, it was not. The law that he says he
helped draft was unconstitutional and the Government of
that day knew it. That is why it was brought in as an
urgent Bill with the certificate that it will be passed by a
two-thirds majority in Parliament. The guarantee of a two
-thirds majority was given to court even before the matter
was examined by court as an urgent Bill. So, from its
very inception, even those who gave birth to it knew that
it was an unconstitutional law that they were enacting and
they continued to do that. And successive Governments
have allowed it to remain, not just merely allowed it to
remain, but abused it. It was not that it was necessary at
that time and that it was initially used and later abused,
but it was abused from day one because the very
provisions in that Act are for abuse, not for anything else,
not to prevent terrorism.

Because time is short, I am going to recount one or
two personal experiences of mine and when I speak on
that, I hope it qualifies my declaration under the etiquette
of personal involvement in a matter that I speak of. That
will illustrate the absurdity of this Law. I have previously
mentioned a case, which I will mention again. There was
a couple, a husband and wife, who were prosecuted under
Section 5 of the Act for failure to give information about
a certain person called “Babu.”. They obtained
confessions from this couple. They were people who
were threatened and they gave confessions. They were
not tortured, but there was a threat of torture - hooks and
ropes were brought - and they gave and signed the
confession. But, the person named "Babu" who was also
arrested, despite severe beatings, did not sign the
confession. So, I appeared for this couple when the
matter came up. "Babu" had been released because he did
not sign the confession. "Babu" came to watch the
proceedings of those two persons who were charged for
failure to give information about him! That is how absurd
this law is. And, what is more? I pleaded guilty on their
behalf because they pleaded with me to plead guilty
because two years had lapsed, they were in prison, there
were three children and no one to look after them.
Because of the circumstances, they were given a
suspended sentence and they were able to come out after
pleading guilty to an offence that they knew very well,
we knew very well and the court knew very well that they
did not commit.

Then, there is another case of a person whose
supposed confession said that he gave food parcels at a
particular point in Jaffna to LTTEers.



805 Zlelelcleka 1) 806

[0c1 ©8.8. @I Bosy ©wmn]

On that very day, he was having his appendix
removed at Sri Jayewardenapura Hospital. That matter
was brought up. The Hon. Tilak Marapana was the
Attorney-General. Mr. Mohan Peiris was my senior in the
case and we told the prosecutor, “Do not embarrass
yourself;, withdraw the indictment” and the indictment
was withdrawn. They write up whatever stories they want
and get you to sign a confession.

The Hon. Leader of the Opposition mentioned the case
of J.S. Tissainayagam. I was the counsel in that case. His
supposed confession said in one place - he himself had
written it in his own handwriting because he was forced
to do that - “They offered me money. I said I did
not want.” In Tamil, it said, “Geueisri_mib steirmy QorssrGevreir.”
It was written “Geusir_mip stesry @ersrGareir” in black ink,
but a correction was made in blue ink over that. The letter
"L ", the gyrey, "Lr" was changed to "®" to say, “Geusm@id
steirmy Qaresr@arsir”, Which meant, “I said I want.” In that
supposed confession, there were 50 odd other places
where he had made corrections in black ink and he has
initialed on the side. On this particular point where a
different ink was used, there was no initial on the side.
The very document was not authentic, but it was on that
document that he was found guilty and sentenced to 20
years’ rigorous imprisonment. That provision still
remains! You are not touching that, the most talked about
provision in the PTA, the confessions made to police
officers being admissible as evidence against that person
and even the co-accused, for that matter. That provision
still remains; you have not touched it!

Hon. Minister (Prof.) G.L. Peiris, you are
embarrassing yourself when you stand up and say that
you are reducing the detention period from 18 months to
12 months. I cannot believe that you can do that! Does it
make any difference on the ground? No, it does not. Tell
me one person who has been released because the 18
months have lapsed. Tell me one person who is going to
be released because 12 months are going to be lapsed
now. It is not going to make a difference because you
have Section 7 of the Act. Before the 12 months lapse, all
you have to do is to produce the person before the
magistrate and the law stays and will still say, “The
Magistrate shall remand the person until conclusion of the
trial.” But, the trial is in the High Court, not in the
Magistrate's Court. So, that does not change.

You say that you are providing provision for bail. Yes,
it is for the first time that a provision for bail, a right is
coming in and I acknowledge that. But, anyway, you have
been releasing people on bail even without that. As you
yourself said, courts have interpreted now authoritatively
that the word “shall” must be read as “may”. So, what is
this? This is a superfluous thing now and when you bring
it in saying that the Court of Appeal can grant bail, your
proviso states, “Subsequently, the High Court can remand
the person”. Where in the world do you have a law where
the higher court grants bail and subsequently, the lower
court can remand the person?

Since time is short, I would like to say that we have
started a campaign going countrywide, where people
from all walks of life and all ethnicities are calling for the
total repeal of the PTA. Listen to the people of this
country. We, Tamils, have said this for 30 years or more,
maybe, for 40 years. Others have also said it. The JVP
suffered under this. When I started my practice, I
appeared for many persons who were charged under the
PTA in 1989, 1990, 1991 and so on. Now, you are
victimizing the Muslim community under this Law. So,
all of those people are asking for total repeal of the Act.

We will oppose this Bill even though there is a
provision, a legal right for bail because you are using this
Amendment to mislead everyone saying, “This is some
good first step. Let us start here. We will move on” and
so on. You are pulling wool over the eyes of the world or
you are trying to. You will not succeed in that, but you
are trying to. Therefore, in order to expose this puerile
attempt by the Government to try and show that there is
some reform - I told you, Hon. Minister, in Jaffna that if
this is reform, you have to change the meaning of the
word “reform” in the dictionary and you did not counter
me on that at that point - and to show that it is something
which makes no change on the ground, we will be
opposing the passage of this Bill today.

Thank you.
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Order, please! Before he starts, will an Hon. Member
propose the Hon. (Dr.) Suren Raghavan to the Chair?
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(The Hon. M.U.M. Ali Sabry - Minister of Justice)

I propose that the Hon. (Dr.) Suren Raghavan do now
take the Chair.
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Question put, and agreed to.
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Whereupon THE HON. (DR.) (MS.) HARINI AMARASURIYA [left
the Chair and THE HON. (DR.) SUREN RAGHAVAN took the Chair.
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(The Hon. Presiding Member)
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[1.15 p.m.]

@G 6 HBRO dwmo

(orevsTLifl@ eyt ansiD)

(The Hon. Rauff Hakeem)

Hon. Presiding Member, I was listening to the Hon.
(Prof)) G.L. Peiris, Minister of Foreign Affairs, when he
prefaced his presentation of this Bill. He said that this is
only an initial step. However, he alluded that these are
very substantial Amendments and certainly not cosmetic
amendments. He also proudly declared that these
Amendments break new ground. Given his ability with
the Queen’s language, he was able to pull the wool over
the eyes of the entire House by saying various words in
trying to describe the effort of this Government, which
basically is a woefully inadequate cosmetic exercise and a
minimalist approach to change the status quo as far as the
Prevention of Terrorism (Temporary Provisions) Act is
concerned. That is why we have decided to vote against
this Bill, particularly because this does not serve any
purpose for the simple reason that the impact of these
Amendments is merely superficial and this is a charade.
The Hon. Minister of Justice is here. He will know that all
of these Amendments, except for that relating to the
reduction of the six months’ period, have virtually
materialized through other means connected with
legislative provisions in other Acts of Parliament,
constitutional safeguards or judicial interpretation.

So, what are we trying to tell the country and the
international community through this effort? This is
virtually a puerile attempt to take the focus away from the
timely need to totally do away with this draconian piece
of legislation from being implemented in this country.
Therefore, we are calling, at least, for a moratorium on
the Prevention of Terrorism Act. As a prelude, the Hon.
Minister had already said that he is prepared to further

consider amendments. There was a robust presentation
made by the Leader of the Opposition in defence of our
position to oppose this Bill and he was followed by the
former Prime Minister, the Hon. Ranil Wickremasinghe.
He, too, very clearly articulated from his practical
experience the various historical happenings that has
impeded the criminal justice system in this country
through such faulty legislation which deprives the liberty
of the citizens.

Sir, the biggest culprits, as far as I am concerned, are
the Police Department and the Attorney-General’s
Department. I say this because they are the people who
come and tell the Ministers and the Cabinet, “You cannot
do away with the Prevention of Terrorism (Temporary
Provisions) Act. We must retain all these draconian
provisions”. Those people have found it to be a very
convenient tool to conclude investigations, wrap up
investigations as they please and then get promotions.

I dare say this. Without any rigorous and substantial
supporting evidence, you are able to succeed in inducing
and coercing a suspect and obtain a confession under
duress. Most of the time, it is due to the mental trauma
and the physical abuse or the torture that these suspects
are subjected to. Confessions being admissible and
important time-tested safeguards in the Evidence
Ordinance being made inapplicable has resulted in
serious travesty of justice. In many cases, this has been
pointed out by superior courts in this country.

Officers - with an exception of a very few - have
resorted to this PTA as a means to get promotions; to
show that they are efficient in exposing terrorism. What
is more? What the Hon. Ranil Wickremesinghe said is
also very true, that there is so much of intrigue within the
officers of our intelligence agencies; one is against the
other and therefore, he wants to fix the other. What has
happened to Shani Abeysekara, one of our reputed, very
efficient investigators? What has happened to former
DIG Ravi Seneviratne, another reputed and a very good
officer with a lot of integrity? They are all under the
scanner of this particular legislation. These are all
officers who have served the country with distinction; but
now there is a witch-hunt against them using the same
legislation. Sir, this is an utter shame!

I would like to say that there are umpteen number of
judges who have criticized the variety of manners in
which this legislation is being abused. Recent among
them, I would like to mention, are Justice Bandula
Karunarathna, Justice Janak De Silva and High Court
Judge Amal Ranaraja in the Azath Salley’s case. They
have all pointed out the puerile, very inefficient and
deliberate manner in which these provisions are being
abused. This has also been pointed out by the young
judges who have been bold enough to look at the
weaknesses in this legislation. They have pointed out the
inefficiencies very clearly.

What happened in the Azath Salley’s case? Of course,
that was done under the ICCPR Act, but remember, even
the PTA contains the similar provision under Section 2(1)
(h). It is the usual practice of the AG’s Department to
use Section 2(1)(h).
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(The Hon. Presiding Member)

Hon. Member, you are making a very valid
contribution, but we have to be mindful of time.

®G 69 F VRO Dm0
(wrehrLfl@ poyts amib)
(The Hon. Rauff Hakeem)
I know.

®C §RoesBN0e) BIB9S

(omevsrLLll@ SePVEMLSGTHRIGL 2 MILILNGTT Bj6uTaH6T)
(The Hon. Presiding Member)

You have two more minutes.

@G 69 S HBRO Dm0
(wrehrLfl@ poyLs am&ib)
(The Hon. Rauff Hakeem)
Let me say this, Sir.

What happened in the Azath Salley’s case is a damn
shame! Three of our Members of Parliament went and
made a statement. They cherry-picked certain portions of
a statement made at a press conference and then tried to
bring an indictment against him. I dare say this. I asked
the officers in the AG’s Department who aided and
abetted in creating this indictment and the weakness of it
was clearly exposed in the High Court judgment. This is a
damn shame! Our institutions have become the tools in
the hands of their political masters. This must end, Sir.
These issues must be exposed. This is a damn shame!

See what has happened. In every case we find - the
Hon. Ranil Wickremesighe has also pointed out how the
Easter Sunday investigators had attempted to take the
direction of the investigations in a different way because
certain intelligence officers were coming there to save the
suspects. Finally, they were found to be implicated in the
Easter Sunday attacks. These were the very people whom
intelligence officers wanted to release. Now they are
found to be the culprits of the Easter Sunday attacks. Now
the Cardinal has gone to Geneva and the matters have
been taken up there. The High Commissioner for Human
Rights has, in her statement, asked the Government to
look into the possibility of security forces being involved
in this entire conspiracy. It has gone to that extent.

Now we resort to this piece of legislation.

With so many years of use, how much has been
achieved which has finally contributed to radicalizing
people who are held in custody for so many years for no
fault of theirs? That is the type of mental trauma that you
subject them to. These institutions are plagued with
corruption and impunity and they incentivize torture. That
is what is happening and I would like to say this, Hon.
Presiding Member. Finally, the PTA has shown distrust
and also insecurity and has caused human suffering to
untold number of people. Therefore, it is time that we
totally do away with this draconian piece of legislation
and at least a moratorium must be brought to the
implementation of the PTA and therefore this Act must be
thrown out from the law books of this country.

Thank you.

@O Roe306:e) OIE o

(oressTfl @ HWVMLSTHRIGLD o MILILNTT Sj6uTasiT)

(The Hon. Presiding Member)

Thank you, Hon. Rauff Hakeem, for your contribution.
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(The Hon. C.V. Wigneswaran)

Let me thank the Chair for giving me this opportunity
to speak about a heinous, hideous, barbaric and draconian
law in existence in Sri Lanka for the past 43 years. It
came in as a Temporary Provisions Act, but it has had a
two score and three-year stint thanks to the successive Sri
Lankan Governments who preferred their own individual
safety than the safety of the people. The provisions of this
Act have been conveniently used by successive

Governments to silence their critics and to terrorize their
opponents. It has been mostly used against the Tamils
and, in recent times, against the Muslims. Many an
innocent person had been convicted solely on the basis of
uncorroborated confessions made to police officers,
which were manufactured by the powers that be.

The very Act which sought to prevent so-called
terrorism fanned the flames of hatred and violence. When
the State decided that a person must be kept in long
custody or detention, it immediately preferred to take that
person into custody under the PTA, whether he had
committed any offence or not.

Often Judges grant conditional bail to persons
detained for long periods without charges or indictments
being filed, advising the Police or the Attorney-General’s
Department to file cases when they are ready. More
often, such cases are not filed. It could only mean that the
purpose of the arrest was detention and incarceration of
the person rather than any severe act committed by such
person. The PTA has been an instrument of repression
rather than a mechanism to ensure public security. The
powers that be have so far raised the bogey of terrorism
and kept this draconian law in the statute books until
now. It is high time that the PTA is withdrawn altogether.

Mostly, those taken into custody under the PTA are
political prisoners or prisoners of conscience. A political
prisoner is a dissident generally, who is critical of agents
of governmental authority - military included - or ruling
elites. These political prisoners are different from
common criminals. Whereas political prisoners are
involved in some type of group struggle against the
establishment or the ruling elites, common criminals are
typically involved in an element of satisfying their self-
interests. Political prisoners are those penalized by legal
systems and imprisoned by a political regime, not for
their violation of the country’s codified laws, but for their
thoughts, ideas and actions that have fundamentally
challenged the existing power relations. It is the State
which identifies individuals as common criminals and so-
called "terrorists". Prior to capture, they may have been
dissidents, revolutionaries, social reformers, freedom
fighters or radical thinkers depending upon the nature of
their activities and how their activities were interpreted,
but they all become so-called "terrorists" after arrest
under the PTA.

The Amendment Bill seeks to give a few cosmetic
concessions to those taken into custody under the PTA. It
has not examined the crux of its illegality. I say illegal
because, in comparison with our regular criminal law,
there are provisions in the Prevention of Terrorism Act
that go contrary to the basic principles of criminal and
evidentiary law. Act No.48 of 1979 permits the
conviction of a person purely and solely on his
confession made to a police officer. Our regular law
forbids the acceptance of confessions made to police
officers as evidence. Thus, the Amendment Bill seeks to
make cosmetic changes, forgetting that the law itself is
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contrary to the regular law of the country and, therefore,
needs to be jettisoned from our statute books. The general
civilized law of our country frowns upon the admission as
evidence of confessions to police officers due to the
danger of confessions being "manufactured" in police
stations through physical or mental intimidation. Such
admittance by a "politically-motivated law" such as the
PTA was contrary to Sri Lanka’s obligations under the
International Covenant on Civil and Political Rights.

The danger of relying on an uncorroborated
confession lies on the possibility of the matters stated in
the confession being found to be factually wrong or
erroneous. If we suppose an accused states that he shot
and killed person "X" and it later transpires that "X", in
fact, is still living, the charge would fail, but the accused
would have been found guilty solely on his confession
and he would be convicted and sentenced. In the absence
of the Act requiring corroboration of the contents of the
confession by separate independent evidence essential to
find an accused guilty, the PTA must be removed from
our statute books; it has no place in a civilized country. I
hope all my Colleagues in this august Assembly consider
this country civilized.

Therefore, it is appropriate that the PTA as well as the
Amendment Bill are withdrawn even at this late stage. If
we are interested only in dealing with common criminals,
our regular criminal law is more than enough, but if our
politicians are interested in saving themselves from the
wrath of their voters and cirtics, then they would have to
retain such a diabolical law for their own individual
safety. But, our politicians would have to realize that the
PTA would be an instrument of repression against them in
the hands of their successors opposed to them later.

O § o308 OIE o

(omevsrL i@ SePVMLGTHRIGL 2 MILILNGTT Bj6uTs6T)
(The Hon. Presiding Member)

Thank you, Hon. Member. Your time is over.
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(The Hon. C.V. Wigneswaran)

Please give me half a minute, Sir.

In their own interest, the present Government, which
has so soon earned the wrath of our people, must make
sure that the PTA is no more when they leave office.
Otherwise, the PTA would boomerang on them. Let us
hope the PTA as well as the Amendment Bill would be
withdrawn today.

Thank you.

®C § e300 OB

(LomevsTL LAl @ SePVMLGTHRIGL 2 MILILNGTT By6uTaH6T)

(The Hon. Presiding Member)

Next, the Hon. Eran Wickramaratne. You have eight
minutes.

[2.32p.m.]
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(The Hon. Eran Wickramaratne)

Thank you, Hon. Presiding Member.

Today, in this Debate, we have had many views
expressed and something that really surprised me was the
former Prime Minister Ranil Wickremesinghe putting up
his hand and saying that he was also responsible for
bringing in the PTA under urgent conditions in 1979. 1
had no issue with that. He was a young politician and he
participated in that process. But what surprised me was
that he concluded that with the PTA it was actually
possible to reduce terrorism. 1979, 1983, and 1990s! I
mean, what are we talking about? Terrorism does not
basically go away. We are just formulating laws. Laws
are part of a system and terrorism does not go away in
that particular way.

The problem we have with the present PTA - if I am
to summarize it - is that the term that somebody could be
held is extraordinarily long, and the amendment
suggests to bring it down. The next problem we have
with it is that a person really is not produced before a
Magistrate like under the normal law and it is by a
Detention Order by the Executive. The third issue we
have is it denies bail to the accused even though an
indictment has already been there in the High Court and
fourthly, it makes confessions to police officers
admissible and thereby incentivizing the abuse of those in
custody. So, it is very clear that this has been abused in a
big way.

Just to give you an idea, according to the data of the
Human Rights Commission of Sri Lanka, 212 people
were arrested under the PTA in 2020 and it was 109
people in 2021. This is what actually the data shows and I
will not go into all the data. The well-known cases of
how this has been abused are the cases of Rishad
Bathiudeen, the arrest of Azath Salley, Hejaaz Hizbullah,
then, Ahnaf Jazeem, and with Hejaaz Hizbullah, five
others have also been held under the PTA. And also,
there are some names which we have talked less about
and among them is the high-profile case of Murugupillai
Kokulathasan, a freelance Tamil journalist who was
arrested in Batticaloa on 28" Novermber, 2020 because
of a social media post commemorating civil war-related
incidents. He remains in custody. Keerthi Ratnayake, a
freelance journalist, was summoned to a police station
and arrested on 14™ August 2021 and he remains in
custody. Ten Tamil-speaking people were arrested for
having memorialization events in Batticaloa on 18" May,
2021 and held under the PTA. In Batticaloa, again the
police detained 19 people in November, 2020 for
allegedly posting online birthday wishes for the late
LTTE leader. Well, if these are offences, let us take them
under the normal law of the country.

I do not think we should be using a draconian law like
the PTA to harass people like this and I think we should
look at it under the normal law of the country.
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Sir, I am now quoting from a document released b¥
the Human Rights Commission of Sri Lanka on the 15"
of February, 2022 under the signature of the Chairperson
Justice Rohini Marasinghe, which states, I quote:

“Notwithstanding the amendments already suggested by the
government, the HRCSL advocates the complete abolition of the
PTA.

The Commission believes that the offence of terrorism should
be included in the Penal Code with a new definition for terrorism. It
is explicitly for those who threaten or use violence unlawfully to
target the civilian population by spreading fear thereof to further a
political-ideological or religious cause. The Commission advocates
that terrorism should be investigated under the General Law of the
country with necessary amendments. The Commission also supports
that it is not required to exclude the application of the Evidence
Ordinance for the offence of terrorism. The indefinite period of
detention violates the Constitution. ‘Deprivation of liberty of a
person pending investigation or trial shall not constitute
punishment’ (Art 13(4).” ”

This is the view of the Human Rights Commission of
Sri Lanka.

Now, we really need to address this issue. We, the
Members of the Samagi Jana Balawegaya, are conscious
of the importance of national security. The question that
really lies before this House is how do we balance the
importance of national security with prevention of
terrorism. How do we balance this? How do we protect
the human rights of people while being conscious of the
issues of national security?

What happened when this law was brought in 1979?
It was brought in and passed basically under the state of
Emergency and there was no reference to the Supreme
Court of the country. That is how it was actually passed
and it remained in the books for so long without actually
being corrected. One fundamental problem with this is
that the provisions reflect an undue and totally
unconstitutional lack of trust in the competence of the
judicial officers in the country. I think we need to
rebalance this by focusing on the importance of the
judiciary and the judiciary making the decision whether
somebody should be held or whether that person should
actually be released.

The Samagi Jana Balawegaya is proposing that we
take the Law Commission draft prepared in 2016 under
the Chairmanship of President’s Counsel Romesh de
Silva, who is presently the Chairman of the present
Government’s constitutional process committee and adapt
that as actually the alternative to the existing PTA. So, we
are for repealing the existing PTA and then replacing it
with the draft prepared in 2016.

I might say this in closing my remarks. I listened
carefully to the Hon. Minister and I could not agree with
everything he said. For example, he said that there are
going to be daily trials. The issue is, before you get to the
trials, people are unfairly held for such long periods. I
have a long list of them. I cannot read them because of the
lack of time. The magistrate going and visiting detention
centres is not practical. I am not sure whether the Hon.
Minister has visited a prison cell. I have visited the

prisoners in prison cells. I have been to detention centres.
It is not practical for a magistrate because he has a load of
work to do instead.

©C §Roe8500:) OB ®o

(oressTfl @ HWVMLSTHRIGD o MILILNETT Sj6uTasiT)
(The Hon. Presiding Member)

Hon. Member, your time is over.
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(The Hon. Eran Wickramaratne)

Sir, I will conclude with what the Daily Financial
Times has stated on the 07" of March, 2022. T quote:

“What is needed is a genuine effort in Sri Lanka to address its
numerous outstanding human rights issues. In this regard it is time
for an emeritus professor of law to learn a few things from a dead
fashion designer on how to be a positive instrument of change to
advance human rights in Sri Lanka.”

Thank you for the time provided.

DO YRoe306:e) OIE @

(omessTyfl @ HWVDLSTHRIGD 2 MILILNETT Sj6uTesi)

(The Hon. Presiding Member)
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(wrewrLfl@ of.ef. ClLTesTEsTLDLIGVLD)

(The Hon. G.G. Ponnambalam)

Hon. Presiding Member, I would like to start my
intervention by referring to the speech made by Hon.
Minister (Prof.) G.L. Peiris, where he made quite a
passionate plea, pointing out the fact that these
Amendments are proposed to improve the present Act and

explaining particular provisions in the Bill such as day-to
-day trials, that the Magistrate can visit detainees in
prisons and detention centres and if the Magistrate so
feels that there are signs of torture, then, a JMO can be
asked to examine the detainee and the various stipulations
provided thereafter.

With regard to those two Amendments that he pointed
out, trying to make out that those are fairly significant
improvements which would, hopefully, lead to a
significant shortening of the detention period and also, in
some way, deter torture, I would like to say the whole
thing lies on whether those Amendments are, in fact,
practical. There are provisions already, in the law, in the
Constitution. For example, if you take fundamental rights
petitions, you have to bring them within one month and
then, if I am not mistaken, Hon. Minister, FR matters
have to be concluded under the Constitution within a
year, but those would not happen. We all know that
unless it is an important matter which is in the public eye
and has caught the attention of the entire country, these
matters get dragged on, not for a year, but for years. If we
take day-to-day matters, there have even been trials-at-
bar, which ideally should sit day-to-day, but those have
shown to be not practical and instead, are almost always
observed in the breach. Already, there are provisions for
the Magistrates to visit detainees in police stations, but
the fact of the matter is that they just do not do that. In
reality, they do not have time to do it and even if they do
visit them, let us assume that they do, then, we, once
again, have to rely on whether our current system is
going to be fair, whether our current system has not been
corrupted to such an extent that there would not be
discrimination.

Sir, the reality is, when Sri Lanka was investigated by
the Human Rights Council and the OISL Report came
out, the then High Commissioner for Human Rights,
Prince Zeid - in fact, he presented the Report to the
Human Rights Commission - had a press conference and
made an observation. In recommending a hybrid
accountability system for Sri Lanka and rejecting a
domestic investigatory mechanism, a domestic criminal
justice system, he said that because of the ethnic conflict
and because law and order and the judicial mechanism in
this country have been so corrupted - what he meant by
“corrupted” is along ethnic lines, that there are biases and
discrimination so embedded in the whole system - an
internal investigation or an internal judicial justice
process was not something that is going to be credible.
And, that is what we are left with today.

So many Members of the Opposition also spoke.
When you speak in terms of national security, what does
“national” mean? Does “national” mean that it is only for
the security of the Sinhalese people? Does “national”
mean that it is only for a certain section or does it, in fact,
mean for everybody? If it means for everybody, Sir, then
surely it cannot be determined purely on majoritarian
terms. Just because a majority of the Members of this
House wants something, that surely cannot be “national”.
If “national” means that there are several identities within
that polity, as we say that Sri Lanka is a multinational
country, that there are two or more nations in this
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country, then each of those people’s views must also be
accepted. So, fundamentally, the question here is that you
have violence against the State; no one denies that. You
have violence against the State because this State
excludes and consistently provides for only a section and
rejects the other; there is no inclusiveness.

When we talk of mandates, the North and the East
have repeatedly given mandates regarding how they want
to see this country. Those mandates have not called for
cessation; those mandates have not called for taking up
arms. On the contrary, those mandates have consistently
asked not to take up arms before. The leaders who have
come to this House now and previously have asked the
Tamil people to reject not only separation, but also
violence and they have asked Members opposite and
members from the Sinhala community to include their
views also and make this inclusive. That is where you
failed. You consistently failed and you are failing even
today! So, you keep us out no matter how many times our
people have given resounding mandates. 1 can tell you
that the mandates that have been given by the Tamil
people in the North and the East with regard to a
plurinational country that we want to see, with regard to a
federal country that we want to see are far greater and far
stronger than the mandate that this present Government
has.

When Members who are sitting here, representing
such people hit their heads against a brick wall, when
members on the ground, our party and our constituency
on the ground, consistently get disenfranchised, when
their religious places are being stolen from them, when
their lands are being stolen from them, when their
existence is being denied to them and when the lands they
ploughed for decades and decades before the war -
because of the war, they got displaced and when they
returned, all of a sudden, they were told that those lands
are a forest, but people from other ethnicities who do not
belong to that area can, in fact, destroy the forest and
plough those lands now - are stolen from them, what do
you expect them to do? But, that is what is happening
even now. When the Hon. Prime Minister visited Jaffna,
he had a lot of opposition. That opposition, today, is non-
violent; that opposition, today, is trying to get your
attention. Despite the fact that they have been destroyed
and despite the fact that their own relatives and they have
been put behind bars under the PTA, even today, again,
they are voicing their opposition. They are voicing it, but
in a democratic and a non-violent way. But, how long can
you expect them to keep voicing their opposition and
hitting their heads on a brick wall?

Sri Lanka has to transform. If Sri Lanka does not
transform, then, Sri Lanka will never recover. Today,
there is a Tamil diaspora. That diaspora lives, by no
stretch of the imagination, in the richest countries in the
world. That diaspora together earns more than the Sri
Lankan State does. If that diaspora decided to contribute
in a constructive way, today, Sri Lanka would not be in
this economic mess, but you would rather not have those
people coming and contributing in a constructive way.

Why? Because of your racist vision of what Sri Lanka
ought to be. If Sri Lanka can be plural, if Sri Lanka can,
in fact, say “Hey, look, we celebrate our differences!”, if
you can say that when you go to the North and the East
and see people talk differently and behave differently,
that it is something good for this country, if you can say,
no matter how different the parts of the country are, that
we celebrate the difference and we are also united, then,
things can change.

©C §Roe8500:) OB ®o

(orevTLfl@ HeMVMLLGTHIGD 2 MIILNETT Sj6uiTdei)
(The Hon. Presiding Member)

Hon. Member. Please wind up.

@S 8.8. 02:5350E® ®wmn
(revrLfl@ of.of. GlLTesTesTIDLISVLD)
(The Hon. G.G. Ponnambalam)

I am winding up, Sir.

I am telling the Sinhalese people that you have been
lied to consistently, you have been lied to about who the
Tamils are and you have been lied to with regard to your
own leaders' intentions. Today, they have made this
country bankrupt, not because of anything else but
because of their greed.

O §Roe3506:8) OG0

(oreTLLfl@ HeMVMLGTHIGD 2 MILILNGTT Sj6uTdH6rT)
(The Hon. Presiding Member)

I am sorry, Hon. Member. I have to stop you now.

®0 8.8. 025350E® ®wmn

(orewrLfl@ of.oF. GluTesTesTiDLISVLD)

(The Hon. G.G. Ponnambalam)

So, for God’s sake, open your eyes and transform Sri
Lanka to make it inclusive. That is the only way forward.

Thank you.

OO YRoe306e) OBIE @

(oressTfl@ SV STHRIGD o M6t SjeuTssiT)

(The Hon. Presiding Member)

Hon. Member, you may be speaking something very
meaningful. If you get more time from the camp of yours,
I can allow you. Thank you.
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At the Ministerial Consultative Committee Meeting
chaired by the Hon. (Prof.) G.L. Peiris also, we raised a
certain number of points and one of the most contentious
points of this amendment is that 18 months of detention
has only been reduced to 12 months, but what we ask for
is a one month period so as not to let someone who
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The world is completely different today. It is different
even from five years ago; it is different from the time we
wanted to bring in the Counter Terrorism Bill up until
today. Things have dramatically changed for the last
two-and-a-half years. People want their rights.
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Hon. Member, your time is over. Please wind up.
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(The Hon. Mayantha Dissanayake)

People are fighting for their rights; people do want to
safeguard their democratic values. Therefore, I urge the
Government to look at the history of this country. Hon.
Minister, you are a Minister of integrity. So, I would like
to conclude my speech asking you and appealing to you
to make certain changes. I think everyone who is here is
asking for four fundamental changes to this Bill. If the
Hon. Minister and the Government are ready to accept
those changes, I think we can move forward.

Thank you very much.
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Thank you very much for your contribution.
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(The Hon. Mayantha Dissanayake)

Sir, please give me one final second. What we really
need is a completely different Bill, Sir. So, I hope you can
do that in the future.

Thank you very much.
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He was arrested last year and he has been in
the Batticaloa Prison nearly for one year. His
name is Mohan and he is from Chenkalady.
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(The Hon. Presiding Member)

©0 VOEw® BN ©xIFn®r. You have five
minutes.

[10.L. 3.49]
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@0 98.9.90. @8 8B Lwn (8BS gLIBBH )

(omessTyLfl@ 6Tib.wy,.6T1D. (68 &L - B &) SjewFe)

(The Hon. M.U.M. Ali Sabry - Minister of Justice)

Hon. Presiding Member, first of all, I am thankful to
you for providing me an opportunity to take part in this
very important Debate.

Listening to the Hon. Members of the Opposition, I
was wondering whether we are actually debating the
original Act of 1978 or the Amendment Bill. Considering
the manner in which criticism has been levelled against
us, it is as if we are bringing in a new law for the first
time, introducing the PTA. We are not doing that. We are
introducing safeguards to the Act in order to address some
of the longstanding issues we have identified over a long
period of time and which need rectification. Instead of
applauding that, instead of saying that there is at least
something progressive happening, you just want to bring

it to naught. What is the point in doing that? Let us
assume that you would not vote for it and this Bill would
not get passed. Then, what happens? The PTA remains as
it is now. Is that what you want? I think, over a period of
time, we have been so divided in this House on this issue,
that no one could see what is positive or negative other
than our party affiliations and political ambitions.

The Hon. Leader of the Opposition made an
empathetic, passionate speech, asking to withdraw the
entirety of the PTA. May I now bring to your attention an
article which appeared in the "The Sunday Times" of last
week and which reminded the Leader of the Opposition
about a "U" turn on the PTA. About the previous
Government's Counter Terrorism Bill, this is what “The
Sunday Times” states, I quote:

“In Sri Lankan politics, changing party colours often or making ‘U’
turns on critical policies for one’s own political convenience is not
something new when the ultimate goal is securing votes and
retaining your seat. It could be one of the reasons why we have had
only a handful of statespersons and plentiful of run-of-the-mill
politicians in our recent political history.

One such complete ‘U’ turn was witnessed this week when
Opposition Leader Sajith Premadasa declared in a letter to Tamil
National Alliance (TNA) spokesperson M. A. Sumanthiran stating
that the Prevention of Terrorism (Temporary Provisions) Act, No.
48 of 1979 (PTA) should be abolished completely without tinkering
with the law and only making amendments to the substantive law.”

It further states, I quote:

"Not so long ago, addressing a rally in Ampara weeks after the
Easter Sunday attacks in 2019, Mr. Premadasa, who was then
Housing Construction and Cultural Affairs Minister reiterated that
the PTA must be strengthened while suggesting that the then
Yahapalanaya (Good Governance) Administration in which he was
a fairly prominent member should suspend the reforming
process ....."

That reforming process, you were leading, Hon.
Presiding Member.

O §Roe3500:8) OB E @0

(orevTLfl@ HeMVMLLGTHIGLD 2 MILILNGTT Sj6uTaHerT)
(The Hon. Presiding Member)

Yes, I was the Chair.

®0 98.9.90. @8 ©dB Swmo
(omevstLyif@ eTib.wy,.611D. 68 Frif)
(The Hon. M.U.M. Ali Sabry)

“....of the law by replacing the PTA with a Counter Terrorism Act
(CTA).”

So, this kind of political bargaining, we should forget.
We are not here to do that. We sincerely believe that
some progress has to be made and we are making that
progress. I would not speak just for the sake of speaking.
So, I table* that article in "The Sunday Times”.

®G 6T BOSH D Owmo
(orevsrLyfl@ @)rmest eflddTioTdevr)
(The Hon. Eran Wickramaratne)
Sir I rise to a point of Order.

* gedmmeed D g,
* Brlswa G BIe) 6B LILIL. (BTN,
* Placed in the Library.
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®C o350 OB

(omevsTL L0l @ SePeVEMLGTHRIGL 2 MILILNGTT Bj6uTa6T)

(The Hon. Presiding Member)

Hon. Eran Wickramaratne, what is the point of Order?

®©C 90T BOSH Dm0

(omevsrLyLil@ @)rret aild&lrLor deor)

(The Hon. Eran Wickramaratne)

The Hon. Minister referred to the Leader of the
Opposition and said that he had asked for the repeal of the
PTA. That is only half the story. He asked for the repeal
and replacement of the PTA by the Law Commission
draft on counter terrorism. That is the full picture.

@O YR 06 ) OBIE @

(oreT Ll @ SewevemwLSTERIGL 2 MILILNeTT SjouTdsi)
(The Hon. Presiding Member)

Thank you.

®C 90.4.08. 38 638 Oz

(LomevorLyLll@ 6TiD. w67, 68 FL1f)

(The Hon. M.U.M. Ali Sabry)

No, that is not the full picture. What you say is
correct. But, what I am saying is, in the past, when he was
the Minister of Housing and when the Counter Terrorism
Bill was brought in, he said that the PTA should be
strengthened. - [Interruption] Yes. That is what 1 am
saying. So, what is your problem now? - [Interruption]
That is exactly what we are saying. We are inviting you -
[Interruption]. Exactly.

D6 YR 05e) O5IE @

(orer Ll @ SewevemLSTERIGL 2 DIILNeTT SjeuTder)

(The Hon. Presiding Member)

Order, please! The Hon. Deputy Speaker will now
take the Chair.

FNDGO 0 Bwr’m Eearnwzm wm Gruwmewsy 9O
Hoewsy, @0 Bewlehs m2325@ §Eres2390;8 Sas.

YSOTLID S, UGS BIFTBIUWSSE YUl H6T
YSBTTFA GBIV YHVG6Y, THTLIENG LITHFE FLITBTWSi

LomedTL LS

YU 56T HEMEVEMLD 6UBISE T S561T.
Whereupon THE HON. MAYANTHA DISSANAYAKE left the Chair
and THE HON. DEPUTY SPEAKER took the Chair.

®©C 90.4.08. g8 88 Pwmo

(omevorLyLf@ 6TiD. w67, 68 FL1f)

(The Hon. M.U.M. Ali Sabry)

Hon. Deputy Speaker, I think this is a very important
first step. As a lawyer, I totally agree with the argument
that separation of power is very important. In separation
of power, the Executive powers, the legislative powers
and the judicial powers should be separated. No one can
assume the role of the judge and keep somebody in
detention forever. However, all jurisdictions including the
USA, the EU, India and Singapore, you name anyone,
have certain safeguards to protect their national interests.
So, we need to have a very important law to protect our
national security while safeguarding the rights of the
innocent and the people who have been detained under
this Law.

But, there are no two words that this law has been
misused and abused over a long period of time. So, there

have to be safeguards; those safeguards are necessary.
While those safeguards are necessary, it is also important
that we have sufficient counter terrorism laws in the
event of extremism which borders terrorism, to quickly
quell that. Otherwise, the entire public will suffer. We
have seen, when the LTTE was running riot, the whole
country suffering from it, mostly the Tamil community. It
is their youth who were rounded up and taken away in the
night by the LTTE to forcibly conscript. Recently, when I
went to Kilinochchi, I met five parents of some missing
persons. When I spoke to them, all of them said that the
missing were 13 or 14 when they were taken. They used
the word "Iyakkam" and said that they came and took the
youth away and after the war, they went missing. Now,
they want to reclaim them. As Lord Buddha had very
clearly preached, violence is not a solution to anything.
Hatred does not cease by hatred. Hatred has to be ceased
by love and tolerance. So, we need to go back to our
drawing board and try to make people keep in touch with
others.

I agree with you all that we need to bring in a
substantial amendment to this Law. As the Hon. Minister
of Foreign Affairs very correctly pointed out in the
morning, we are in the process of doing that. This is the
first step, a progressive step. What are the benefits of
this? We have reduced the period of detention from 18
months to 12 months. Also, we have specifically admitted
that any member of the public in this country who is
detained have the right to go the Court of Appeal and to
the Supreme Court and challenge his detention. That right
is specifically given. Apart from that, for the first time, as
a right, the people who have been detained for more than
one year can go to court and ask for bail, whether the
other side, the Attorney-General, consents it or not. We
have taken that discretion away from the Executive and
given it to the court so that the court can look into it.

Furthermore, I must also mention about a progressive
step that we have taken. About eight months ago, after 31
years, we established an Advisory Committee under the
PTA. We appointed former Chief Justice Asoka de Silva
as Chairman - the President himself appointed him - and
two others. That Committee has looked into the
detentions and released almost 81 people who have been
detained for a long time. Those are positive
developments. No one can deny those things and we must
say that we have been looking into these issues. Most of
you all have made so many representations; we make
representations all the time. The President himself had
very clearly instructed not to use the PTA unless
absolutely necessary, but only in matters that are
connected to terrorism, as a result of which the IGP had
sent out a circular in September, 2021 - that is what I
referred to, Hon. Presiding Member - instructing not to
use the PTA indiscriminately for the kind of offences
which the Hon. Eran Wickramaratne and the other Hon.
Members of Parliament referred to.

So, as a result, since September, 2021, there has been
a de facto moratorium on the use of the PTA on offences
other than those which have a direct involvement with
terrorism. Therefore, these are progressive steps made in
that regard.
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Apart from that, one other important Amendment is
that - the Supreme Court has also suggested that - within
48 hours, the Magistrate has to be informed, and also the
Magistrate is given the power to go and visit the detainee
and he will have to. The Amendment states “shall”, not
“may” and it is a responsibility on the part of the
Magistrate. Then, it is further proposed to hear the cases
on a day-to-day basis. Up to now, it has been up to the
Chief Justice to direct that and then only it takes place.
Now, it is a duty cast upon the Judge to hear it on a day-
to-day basis. After one year of detention, if the cases are
still not filed, as a right, the detainees can make
applications for them to be released on bail. So, this is not
a simple progress; this is actual, substantial progress.
These have been introduced in order to safeguard the
people’s rights and their liberty because we believe in all
that.

Considering the kind of attacks which happened in the
past - maybe, the JVP uprising in 1987-89, the LTTE
activities and also the post-Easter Sunday attacks - some
sort of a national security law is important for the
country. So, we are not, even at the behest of the
international community or otherwise, going to totally
remove our existing anti-terrorism laws without having
some other legislation which is current, important and
balanced in place. Therefore, we will work on that. We
understand that terrorism has different faces. Now, things
have changed. Terrorism is no longer something that
controls a territory or carry out guerilla attacks, but
something more than that. It is the use of cyberspace; it is
brainwashing; it is the use of political power; it is money
transferring or money laundering. So, in order to meet
these serious challenges, we need to introduce a new law.
We will do that, but in the meantime, it is equally
important that no one is given the power to abuse this.

I agree with the Members on both sides of the divide
who mentioned how these confessions were used in order
to punish or detain innocent people. One of the two most
recent examples is, in Vavunathivu, two people were
arrested for the murder of police officers there. They
were arrested on a confession and it was said that the
LTTE was involved. But after that, it was realized that,
actually, Sahran and his clan were involved in that. So,
until such time, on a confession, they were detained.
Then, the other recent incident is, another person from
Trincomalee was arrested and detained over something
that happened in the Lanka Hospitals, where a bomb was
planted. But, after the incident where a bomb was
discovered in a church, it was found that those poor
fellows have nothing to do with it. So, it is true that this
Law has been abused. There are no two words about that.
So, we need to have -

@G 90.8. @I BSHT Owmo

(LomessTL L@ 6TLD.6T. FLofbSTedT)

(The Hon. M. A. Sumanthiran)

Hon. Minister, having said all of that, you are not
proving the confession.

O 98.4.908. 88 8B Owmo

(omessrLyif@ eTib.wy,.671D. 16 FLif)

(The Hon. M.U.M. Ali Sabry)

That is exactly what I am coming to. Hon.
Sumanthiran, we are doing it now; as a result of that, we
are bringing in a new Amendment today.

Now, let us assume that this Amendment is defeated.
Then, will you be in a better position or a worse position?
That is what I am asking. As a result of this Amendment,
the Magistrate is forced to oversee their detention; he is
asked to visit the detainees and there is a necessity to
produce the suspects before a Magistrate within 48 hours.

©0 98.8. 0T BSY Swmo

(LomessTL L)@ 6TLD.6T. FrLofbS)TedT)

(The Hon. M.A. Sumanthiran)

If it is defeated, you will be forced to bring in a proper
amendment.

©0 98.9.00. a8 B Swmo

(omrevorLyLfl@ 671D. wy,.671D. 68 Fuifl)

(The Hon. M.U.M. Ali Sabry)

That is exactly what you did for the last five years.
During the "Y ahapalana" Government, you were almost
acting as the Deputy Prime Minister. Were you able to
get anything before Parliament? Nothing was brought in,
not even a comma was changed.

®0 98.8. @B Swmo
(orerLyLil@ 6TiD.67. SFrLoBATeir)
(The Hon. M.A. Sumanthiran)
You do not know how to do it.

©0 98.9.90. @8 B Swmo

(omessTLyi)@ eTib.wy,.611D. 68 FriM)

(The Hon. M.U.M. Ali Sabry)

No, we are doing it. - [Interruption] Hon.
Sumanthinran, we are doing it. This is the first step.

©0 98.8. 30sIBSsT Swmo
(orevrLyLil@ 6TiD.67. SrLoBEredr)
(The Hon. M.A. Sumanthiran)
This is eyewash.

®0 98.9.90. @8 ©dB Swmo

(omevsrLyif@ eTib.wy,.611D. o6 Frif)

(The Hon. M.U.M. Ali Sabry)

What is eyewash? It is eyewash for you. You do not
want this to be passed because you want to go and
canvass it in the international arena and say, “Nothing is
happening”. -[Interruption.] No, it is the other way
round. We will do it; we will also bring in a new Act. |
am telling you, as the Hon. Minister of Foreign Affairs
said, we will change it, bring in a new Act and that will
be a balanced Act. I want your support on that; we all
want your support. So, we will find a way to have a
balanced mechanism and bring in a new legislation.
Everyone knows that all countries have counter terrorism
legislations and we also need one. So, there is unanimity
in that regard. We all agree that there has to be some
supervision by the Judiciary. With that also, we agree.
So, we will reach that goal. We will immediately start the
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[0cT ©8.9.08. 38 AT dwnn]

process and find a way so that we all can be happy about
that.

I am not going to take much more time, Sir. What we
are saying is that this is an honest and a long-drawn
attempt to have a comprehensive new legislation which
would replace the existing Law with sufficient safeguards
both in relation to the State as well as to protect the
liberty of the detainees. In that light, this is a step in the
right direction. Sir, I do not know whether the Hon. M. A.
Sumanthiran was here, there has been clear progress
during the last eight to12 months in this direction. Firstly,
we went to the Cabinet and got its sanction to amend it.
Secondly, I personally wrote to His Excellency the
President on the advice of the Hon. Attorney-General to
establish an Advisory Committee so that the people who
have been detained unfairly will be provided with a
mechanism to apply and get their cases reviewed. That
mechanism is in operation. The former Chief Justice His
Lordship Asoka De Silva is chairing that Committee. That
mechanism is also working. As a result of this
mechanism, we have been able to provide relief to at least
81 people detained. So, this is progress we have made.
Then, I was explaining, Sir, that there has been a de facto
moratorium on the use of this Act since September, 2021,
relating to which the IGP had sent out a circular
instructing not to use the PTA on offences other than
those specifically related to terrorism, as a result of which
it has not been used.

Sir, the next step we have been discussing now is the
new law or the amendment coming in. So, there is a clear
progress, as of now. Then, the other thing is our duty. We
do not treat our citizens differently. For me, whether they
are Muslims, Tamils or Sinhalese, there is no difference.
For me, all are human beings. We need to treat all of them
equally. We belief in that. As lawyers, we have been
trained and treating like that. Article 12 (1) of the
Constitution is in front of our eyes. That is always the
most cherished Article in the Constitution. So, we believe
in that. We will work towards it and will introduce a
comprehensive new Act. As the Hon. Minister of Foreign
Affairs said, we all will work together and find a solution
for this long-standing issue.

Thank you very much.

®C 58S VRO Dm0

(oraisrflg eyt anHid)

(The Hon. Rauff Hakeem)

Hon. Deputy Speaker, I would like to have a
clarification from the Hon. Minister.

It is good that you want to have some judicial
supervision over Executive action. But as it obtains in
some Commonwealth countries, to check the abuse of
such legislation, why do you not have some Parliamentary
supervision as well, when you are considering some new
amendments?

O 98.4.908. 88 3B Owmo
(omevsTLyif@ eTib.wy,.671D. 68 FLif)
(The Hon. M.U.M. Ali Sabry)
We will discuss that.

@6 Berdss mOBNEHRO)

(wrevryfl@ Lrdld Furbrwsi Sjeuiger)

(The Hon. Deputy Speaker)

Bgwd, v wls ¢ B8CFD OTEN®. VPO B0
BW MICRDS B,
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@S (§0028w) w88 ¢ BT Bwmo

(oressrfl@ (STHIF) apiag & Hsvsur)

(The Hon. (Dr.) Harsha de Silva)

©200® &FNBB, ©5; Bewdss DN BOA.

When the Hon. Minister of Justice asked us why we
could not applaud the amendments that they are bringing
in today, instead of applauding, I was appalled - not
applaud but appalled - at the position that the Hon.
Minister of Justice took in trying to justify the
amendments that they are bringing in today. He said it
was a start and he apparently is of the belief that these are
superfluous amendments because some of the laws that
were introduced subsequent to the Prevention of
Terrorism (Temporary Provisions) Act, have in fact
erased some of the positions that were originally included
in it. For instance, in giving bail and so on. What he was
first saying looked like that we are debating the original
Act of 1979 as opposed to the amendments.

The others spoke about the way in which that Act
was brought in within 24 hours as an urgent Bill. The
Hon. Minister of Justice seems to have forgotten that with
the Nineteenth Amendment to the Constitution, the
ability for the Government to bring in an urgent Bill was
removed and you, yourself, by the Twentieth Amendment
to the Constitution reversed it. Now again, you have the
ability to bring in urgent Bills. So, it is appalling that you
are asking us as to why we are not applauding your
position.

Since the Hon. Members in the Opposition have, in
detail, explained why we are not in favour of these
amendments, I am not going to take time to dwell on it
further. But, something that you told just now struck me,
Hon. Minister. You said, "It does not matter whether the
person is Sinhalese, Tamil or Muslim. For me, every person
is a human being."
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(The Hon. G.G. Ponnambalam)

Hon. Deputy Speaker, in my speech, I just said that
the laws in this country are never implemented and that is
a part of the problem with these amendments. The
Presidential Task Force for One Country, One Law has
written to me - a Tamil Member of Parliament - in
Sinhala. To the best of my knowledge, I think, we are in a
country that says that Tamil is also an Official Language.
But this is the law. This is the way this country behaves.

®0 Bewdss G506
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(The Hon. Deputy Speaker)
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(The Hon. (Prof.) G.L. Peiris)

Mr. Deputy Speaker, we have had a rich and
rewarding Debate throughout the day in which various
points of view have been expressed by Hon. Members on
both sides of the House. I would like to express my
genuine appreciation to all of them and also to the
Ministers and the officials who worked very hard on this
legislation in the Ministry of Justice, the Ministry of
Foreign Affairs, the Ministry of Defence and the Attorney
-General’s Department.

The Hon. Leader of the Opposition used strong
language to denounce the present Prevention of Terrorism
Act. I agree with him. He used words like, “outdated” and
“draconian”. He said that there are many serious
weaknesses. | am quoting the exact phrase that he used;
he said, “There are many serious weaknesses in this
legislation.” And that is why, Mr. Deputy Speaker, we
have brought in these immediate amendments, urgent
amendments, to rectify the situation to a large extent.
I have indicated succinctly the main areas in which these
amendments will have operation: the increased authority
of Magistrates and Judicial Medical Officers, day-to-day
trials, access to counsel, communication with the next of
kin or other close relative, the virtual repeal of Section 15
(2) of the PTA which denies bail in all circumstances -
"shall remand" - the court is forced to remand. That is no
longer the case. That itself is a very significant
amendment. Then, Section 9, which says that the
Detention Order shall not be called in question in any
proceedings whatsoever. We are making an explicit
exception in respect of fundamental rights jurisdiction of
the Supreme Court, the writ jurisdiction of the Court of
Appeal and habeas corpus applications. So, all of these
represent significant changes in the law.

I would like to reiterate what my Colleague, the Hon.
Minister of Justice said. These are urgent amendments.
We do not want to postpone these until the overall
exercise is completed. The House will agree that that is a
complex exercise. It is going to take some time but I can
assure the Hon. Members of the House that the
suggestions that you made will be taken fully into
account when we bring before this House a complete
legislation dealing with national security in the country.
That will be a fresh point of departure, that will
completely be a new Statute and it will not take the form
of amendments to existing legislation.

The Hon. Lakshman Kiriella, the Chief Opposition
Whip, has submitted a series of amendments. 1 was just
saying that we have received the amendments that you
have presented. I would like to tell my Friend that we are
not in a position to accept those amendments right now.
But, I assure you that we will study these very carefully,
genuinely, not superficially and we will do our best to
extract from those amendments, the substance that you
are proposing and all of that will be taken into account
when we complete the exercise that we have already
embarked upon: that is the comprehensive legislation.

G L BB EE dwmo
(omessrLyifl @ svgagiostT SliflsTevsv)
(The Hon. Lakshman Kiriella)
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®0 Bewdss »OrzNGEHD®)
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(The Hon. Deputy Speaker)
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(The Hon. Lakshman Kiriella)

The amendments I submitted are not only the
amendments of the SJB. We have had discussions with
all parties and with human rights organizations and those
are in line with committee headed by President’s Counsel
Romesh De Silva.

@G (D8 w) 8.9, 88ed ®wmo

(woresryflg (Burrdiflwi) of.stsv. LFilerw)

(The Hon. (Prof.) G.L. Peiris)

So, all the more reason, Hon. Kiriella, to reflect
seriously on the content of those amendments,
we are certainly happy to do that when we
bring before you the complete overall legislation.
So, may I thank the House for the cooperation that was
extended to us. I have no doubt that this is going to make
a definite change in the law. It is going to make a
difference on the ground. If the law remains exactly as it
is, the position will be far worse than what it would be.
These amendments will have be enacted into law and I,
therefore, ask all Members of the House, irrespective of
party affiliation, to extend their unqualified support to
these amendments.

I thank you, Mr. Deputy Speaker.
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(At this stage, the Voting commenced.)
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According to Electronic Voting, Parliament divided: Ayes 83: Noes
33: Abstain 0.

G 003. Nimal Siripala De Silva Yes
G 004. Chamal Rajapaksa Yes
G 005. Johnston Fernando Yes
G 006. Dinesh Gunawardena Yes
G 009. Basil Rohana Rajapaksa Yes
G 010. G.L. Peiris Yes
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Bill accordingly read a Second time.
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Resolved:

"That the Bill be referred to a Committee of the whole Parliament."
- [The Hon. (Prof.) G.L. Peiris.]

2002 85802005 e DD GE.
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[woresyflg LArslé Furprsi yauisear SePUnLD aUBGHTIHET.]
Considered in Committee.

[THE HON. DEPUTY SPEAKER in the Chair.]
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Clause lordered to stand part of the Bill.
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Clause 2 ordered to stand part of the Bill.
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CLAUSE 3. (Insertion of sections 94 and 9B in the principal
enactment)
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Amendments put, and agreed to.
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Clause 3, as amended, ordered to stand part of the Bill.
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CLAUSE 4. (Replacement of section 10 of the principal enactment)

@G (B0D8w) 8.0¢F. 88 ®wmo

(wrewr @ (Burrdflwir) of.erev. 1Filsrv)

(The Hon. (Prof.) G.L. Peiris)

OO BIBBROB, & svH weHsy el 9E8uny
DOBH:

"3 O 896D 19 05 0d€w 9demd & cdmOD vun (Iedn
@008 BedR WOBIB.

'OsDEGed 126 D  D1DEND,
D150e3%00 ewd 141 &' "

140 o»

soownldmes EEvn gpw w» game S@wx» Y, wws
e8®®» Sas.

BlmSHLh Gl LI (B) MMy CIETeirerLiL g

Amendment put, and agreed to.
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Clause 4, as amended, ordered to stand part of the Bill.
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Clause 5 ordered to stand part of the Bill.
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CLAUSE 6. (Amendment of section 11 of the principal enactment)
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Amendments put, and agreed to.
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Clause 6, as amended, ordered to stand part of the Bill.
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Clauses 7to 9 ordered to stand part of the Bill.
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CLAUSE 10. (Insertion of new section 15B in the principal enactment)
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Amendment put, and agreed to.
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Clause 10, as amended, ordered to stand part of the Bill.
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Clause 11 ordered to stand part of the Bill.
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CLAUSE 12. (Replacement of section 26 of the principal enactment)
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Amendments put, and agreed to.
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Clause 12, as amended, ordered to stand part of the Bill.
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Clauses 13 and 14 ordered to stand part of the Bill.
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Enacting Clause and Title ordered to stand part of the Bill.

Bill reported with Amendments.
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Question put, and agreed to.

Bill, as amended, accordingly read the Third time, and passed.
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Question put, and agreed to.
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Parliament adjourned accordingly at 5.10 p.m. until 10.00 a.m.
on Wednesday, 23rd March, 2022.
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