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(The Hon. Speaker)

I wish to inform Parliament that I have received the
Determination of the Supreme Court in respect of the Bill
titled “Special Goods and Services Tax” which was
challenged in the Supreme Court in terms of Article 121
(1) of the Constitution.

The Supreme Court makes the following
Determination in terms of Article 120 read with 123 of
the Constitution:-

(i) Clauses 2, 3 and 4 of the Bill are jointly and
severally inconsistent with Article 148 read with
Article 76(1) of the Constitution.

(i)  Clauses 2, 3 and 4 of the Bill are inconsistent with
Article 3, read with Article 4(a) and 4(d) of the
Constitution.

(iii)  Clauses 2, 3 and 4 of the Bill are inconsistent with
Article 12(1), read with Article 3 and 4 (d) of the
Constitution.

(iv) Clauses 2 and 3 of the Bill are inconsistent with
Article 152 of the Constitution.

(v)  Clause 9(1) of the Bill is inconsistent with Article
148 of the Constitution.

(vi) Clause 9(1) of the Bill is inconsistent with Article
149(1) and 150(1) of the Constitution.

(vii) Clauses 11(1) and 11(3) of the Bill are
inconsistent with Article 4 (c), read with Article 3
of the Constitution.

(viii) The Supreme Court has further stated that in view
of the analysis contained in this Determination
and the foregoing conclusions, and-

(a) inview of the inseparable nature of Clauses
2, 3 and 4 of the Bill;

(b) the compelling need to consider such
Clauses of the Bill both individually and as
a whole;

(c) asitis necessary to view Clauses 2,3 and 4
of the Bill in conjunction with the
remaining Clauses of the Bill; and

(d) the finding arrived at by the Supreme Court
in Clauses 2,3, and 4 of the Bill are
irremediably inconsistent with Article 3
read with 4(a) and 4(d) of the Constitution
and Articles 12(1), 76(1) and 148 of the
Constitution,
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acting in terms of Article 123(2)(c) of this
Constitution, this Court holds that the “Special Goods and
Services Tax” Bill requires to be passed as required by
Article 84(2) of the Constitution, by not less than two-
thirds of the whole number of Members of Parliament,
including those not present, voting in favour thereof and
approved by people at a Referendum by virtue of the
provisions of Article 83 of the Constitution.

The Court has further stated that since it would be
impracticable to suggest clause-specific amendments to

egdndmosmed o
2_wii eI FNLiy.
Determination of the Supreme Court:

the Clauses of the Bill that have been found to be
inconsistent with the Constitution as it would
fundamentally alter the basic nature and structure of the
Bill and become inconsistent with the declared objectives
of the Bill, the Court while exercising discretion
conferred on it by the Constitution will refrain from
determining the manner in which the aforestated Clauses
2,3,4,5 and 9(1) could be amended so as to alter such
Clauses to become consistent with the Constitution.

I order that the Determination of the Supreme Court
be printed in the Official Report of today’s Proceedings.

IN THE SUPREME COURT OF THE

DEMOCRATIC SOCIALIST REPUBLIC OF SRI LANKA

SC SD 01- 09/2022

SPECIAL GOODS AND SERVICE TAX BILL

Before: Vijith K. Malalgoda, PC
Murdu N. B. Fernando, PC

Yasantha Kodagoda, PC

SC (SD) No. 01/ 2022

Petitioners

- Judge of the Supreme Court
- Judge of the Supreme Court

- Judge of the Supreme Court

: 1. Inland Revenue Commissioners’ Association

2. Minimuthu Pathirannahelage Sarath Abeyrathna

3. Napana Mudiyanselage Anura Keerthi Bandara Napana

4. Hewa Hakmanage Thanuja Priyantﬁi

Counsel

: Saliya Peiris, PC with Suren Gnanaraj, Sakuni Weerarathne

2

Manujaya de Silva instructed by Manjula Balasooriya

Respondent

: Honourable Attorney General
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SC (SD) No. 02/ 2022

Petitioners : 1. J. T. Chandana
2. P. W. J. Rajapaksha
3. G. K. A. Pushpa Kumara
4. A. C. Kukulegama

Counscl : Uditha Egalahewa PC with Thilini Payagala, Miyuru Egalahewa
and Tharushi Buddhdasa instructed by Lilanthi de Silva

Respondents : 1. Honourable Mahinda Yapa Abeywardena

2. Honourable Attorney General

SC (SD) No. 03/ 2022

Petitioner - Rathnayake Mudiyanselage Ranjith Madduma Bandara

Counsel : Thisath Wijegunawardana, PC with Gihan Liyanage,
Budwin Siriwardane, Tharaka Nanayakkara, Vinura Kularatne,
Yohan Cooray, Jithen de Silva, Amanda Abeysinghe and Induri

Perera instructed by Sandun Gamage

Respondent : Honourable Attorney General

SC (SD) No. 04/ 2022

Petitioners  :1. Shehara Herath

2. Dinouk Chandralal Colombage

Counsel : Eraj de Silva with Manjuka Fernandopulle, Daminda Wijeratne,
Janagan Sundaramoorthy instructed by Vidanapathirana

Associates

958
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Respondent : Honourable Attorney General

SC (SD) No. 05/ 2022

Petitioners  :1. Hetti Arachchige Lal Udesiri
2. Iron Prasad Senaratne
3. Pindeniyage Premathilaka
4. Diyangu Badathuruge Lakshman Mahinda

5. Withana Pathirennehelage Kenady Udesh Premeratne

Counsel : Priyantha Alagiyawanna with Isuru Weerasooriya and Kalpanee

Dissanayake instructed by Sampath Chaminda Gamage

Respondents :1. Honourable Attorney General

2. Secretary General of Parliament

SC (SD) No. 06/ 2022
Petitioner  : Jeyakrishnan Mathusoothanan
Counsel : Suren Gnanaraj with Rashmi Dias and Sakuni Weeraratne

instructed by Manjula Balasooriya

Respondent : Honourable Attorney General

SC (SD) No. 07/ 2022

Petitioners  : 1. Hapuhettige Don Dhammika Deepthi Kumara
2. Jayakody Arachchilage Dileepa Nirosh Jayakody

3. Keembiyage Prasanna Sandalal Pathirane
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4. Thilal Kumara Jayathilake Disanayake
5. Napagoda Ralalage Rohan Pradeep Napagoda
6. Suneth Niroshan Munidasa
7. Wijesekara Liyanage Dushyantha Wijesekara
8. Walisundara Mudiyanselage Ranura Najithsingh
9. Millagahamadagedara Kalyana Sri Wijayaratne
10. Weethewe Kankanamage Chandana Pradeep Wasantha
11. Gamaralage Senadheera Igalagama
12. Kottehewa Anura Krishantha Silva
13. Nishanka Jagatha Shanthapriya Silva
14. Anura Kumara Aluthge
15. Ranmuli Etina Silva
16. Wickramaratne Arachchige Mary Janet Perera
17. Alawaladewage Harischandra Dayaratne
18. Kollure Mudiyanselage Don Basil Priyantha
19. Indika Karunaratne Asmadala
20. Weerasekara Arachchilage Don Amarananda
21. Gardiya Manawadulage Chandana Prasanna Thusitha Kumara
22. Pathirage Nimalasiri Hemantha

23. Kolonne Appuhamilage Sugath

: Sanjeewa Jayawardena, PC, with Nilshantha Sirimanne,
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Dr. Milhan Mohomed, Uween Jayasinghe instructed by Ashoka

Niwunhella

Respondents :1. Honourable Basil Rajapakse

2. Honourable Attorney General

SC (SD) No. 08/ 2022
Petitioner  : Dr. Paikiasothy Saravanamuttu
Counsel : Suren Fernando with Luwie Ganeshathasan, Khyati

Wickramanayake and Sanjit Dias instructed by Sinnadurai

Sundaralingam and Balendra Associates

Respondent : Honourable Attorney General

SC (SD) No. 09/2022

Petitioners  : 1. Bar Association of Sri Lanka
2. Saliya Peiris, PC

3. Rajeev Amarasuriya

Counsel : Ikram Mohamed, PC, with Pulasthi Hewamana, Roshaan
Hettiarachchi, Niranjan Arulpragasam, Vinura Jayawardena and

Harin Jayawardhana instructed by G. G. Arulpragasam

Respondent : Honourable Attorney General
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Counsel : Nirmalan Wigneswaran Deputy Solicitor General with Shiloma
David, State Counsel, and Madushka Kannangara, State Counsel

for the Respondents
Petitions filed on 26" and 27% January, 2022.

Court assembled for hearing on 28" January 2022, and proceedings continued day-to-day
(excluding the weekend) till 3" February 2022.

Determination of the Supreme Court

A Bill titled ‘Special Goods and Services Tax’ has been published in the Gazerte dated 7% January
2022 and subsequently placed on the Order Paper of Parliament on 20" January 2022.

Petitions numbered SC SD 01 — 09/2022 presented to the Supreme Court in terms of Article 121(1)
of the Constitution challenging the constitutionality of the afore-stated ‘Special Goods and
Services Tax Bill’ (hereinafter referred to as ‘the Bill’ or as ‘the SGST Bill’) were taken up
together for consideration by this Court, since learned counsel for the Petitioners and the learned
Deputy Solicitor General (DSG) who appeared for the Respondents agreed that having a composite

hearing was meaningful as grounds of constitutionality raised in the nine Petitions were similar.

Objectives sought to be realized by the enactment of the proposed law

Explaining the purpose of the proposed enactment of the ‘Special Goods and Services Tax Bill’
learned DSG submitted that the existing tax system in Sri Lanka is complex and comprises of over
twenty national taxes and levies. He submitted that the Bill which is the subject matter of these
Petitions was introduced in Parliament by the Minister of Finance for the purpose of enacting a
law that would introduce a composite tax in respect of three specified goods, namely alcohol,
cigarettes and vehicles, and two specified services, namely betting and gaming, and

telecommunication. The proposed composite tax to be named ‘Special Goods and Services Tax’
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would replace the existing taxes in respect of those goods and services (hereinafier sometimes

referred to as ‘the specified goods and services”).

This Court was further appraised of the main taxes that are presently applicable to these specified
goods and services. They are the following:
(i) Excise Duty under the Excise Ordinance
(ii)  Excise Duty under the Excise (Special Provisions) Act No. 13 of 1989
(iii)  Telecommunication Levy under the Telecommunication Levy Act, No. 21 of 2011
(iv)  Cellular Tower Levy, Luxury Tax on motor vehicles, Levy on Mobile Short Messages
Services, and Vehicle Entitlement Levy introduced through certain amendments made
to the Finance Act, No. 35 of 2018
v) Levy on gross collection under the Betting and Gaming Levy Act, No. 40 of 1988
(vi)  Customs Duty under the Customs Ordinance
(vii)  Cess under the Sri Lanka Export Development Act, No. 40 of 1979
(viii) Port and Airport Development Levy under the Ports and Airports Development Act
No. 18 of 2011

These taxes are referred to in the Schedule to the SGST Bill.

During the hearing, as common ground, counsel submitted that presently the aggregate of the tax
collected through the enforcement of the afore-stated laws (hereinafter sometimes referred to as
the ‘routine tax laws’) is approximately one half of the entire annual tax revenue of the Government
of Sri Lanka. State revenue through the enforcement of taxes and other means is one aspect of
‘public finance” which is regulated in terms of Chapter XVII of the Constitution. Thus, in so far
as the management of the public finance is concerned, the revenue to the State through the

enforcement of the routine tax laws appears to be significant.

Learned DSG submitted that the primary policy considerations which gave rise to the formulation
of the SGST Bill are founded upon the compelling need to simplify the existing excessively
complex system of tax administration in Sri Lanka and to make the system more efficient. He

submitted that on 18" March 2021, the Minister of Finance had proposed to the Cabinet of
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Ministers that the efficiency of the present tax collection system be improved by the introduction
of a new law which would supersede the several laws on alcohol, cigarettes, vehicles,
telecommunication, and betting and gaming. The introduction of a composite tax on these specified
goods and services to be named the ‘Special Goods and Services Tax> was proposed by the
Minister to be introduced through new legislation. On 23" March 2021, the Cabinet of Ministers
had expressed agreement with this proposal and had authorized that a new law be drafted to give
effect to the proposal. Later that year, addressing the Parliament on the occasion of the presentation
of the Budget for 2022, the Minister of Finance had proposed that the efficiency of the tax
collection system will be improved through the introduction of an online managed single Special
Goods and Service Tax to replace the several goods and service taxes and levies that have been
imposed under multiple laws and administered through multiple institutions pertaining to alcohol,
cigarettes, vehicles, telecommunication, and betting and gaming. The Minister had submitted that
it is expected through this reform to direct institutions under special legislation such as the Excise
Ordinance to have a more focused regulatory engagement in facilitating the government to secure
its revenues otherwise lost through the sale of illicit alcohol and cigarettes. The speech delivered
by the Minister refers to the need to introduce a consistent tax policy for the next five years. The
DSG submitted that these proposals were adopted by Parliament by the passing of the Budget

proposals in their entirety.

During the hearing into these Petitions, the learned DSG also submitted that the objectives sought
to be achieved by the introduction of the proposed law were to (a) enhance the efficiency of the
tax collection system, (b) ensure that the totality of the taxes collected are remitted to the coffers
of the government, (c) facilitate speedy remittance of tax revenue to the Consolidated Fund, (d)
relieve routine tax collection officials of the responsibility of collecting taxes, and (¢) minimizing
‘human interactions’ so that the opportunity to engage in corruption is significantly reduced. He
submitted that the last two objectives were sought to be achieved by replacing the present system
which provided for considerable ‘human interaction’ and substituting that with an online electronic
transaction system which will involve payment of the SGST through an electronic fund transfer
system. He submitted that through the enforcement of the system contained in the Bill, the
collection of the SGST will be transferred to a digital platform, which will minimize human

interactions between officials and tax payees. This would eliminate the opportunity to engage in
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corrupl practices. At one stage of the hearing, learned DSG submitted that eliminating corruption,
ensuring efficient collection of taxes and remitting collected taxes directly to the State coffers were

the “actual objectives’ of the proposed law.

That the proposed law is to be enacted for the purpose of (a) eliminating corruption, which is
undoubtedly a major obstacle towards economic development, appears to be cancerous in its
growth, and spreading widely within the echelons of officialdom, and a direct onslaught on the
Rule of Law, and (b) making the tax collection system efficient, make the declared policy
underpinnings of the SGST Bill extremely attractive to this Court. Those objectives are most

appropriate, timely and certainly in public and national interests.

Learned DSG also lamented that in terms of the present system pertaining to the collection of
customs duties from tax defaulters, it is only 40% of the enforced taxes and penalties paid by tax
defaulters that are remitted to the State coffers (Consolidated Fund). He submitted that the scheme
contained in the SGST Bill when enacted would change that situation, and the entirety of the taxes
collected will get remitted to the Consolidated Fund. Pointing possibly towards some of the
Petitioners, learned DSG submitted that it is but natural that certain groups who benefit from the
scheme prevailing presently which is a prolonged process relating to tax collection and a system
which provides optimal room for ‘human interactions’, would have cause to complain about the
SGST Bill.

Itis important that this Court places on record its view that (a) formulation of policy is very much
the prerogative of the Executive and the Legislature, (b) it appears that the declared purposes for
which the Bill is sought to be enacted (explained to this Court by the learned DSG) is very much
in national and public interests, (c) it is within the exclusive domain of the legislative power of
Parliament to convert policies into legislation, and (d) it is not the intention of this Court nor does
it possess the jurisdiction to approve, critique or quash policies adopted by the Executive and the
Legislature or comment regarding their appropriateness in comparison with what the Court

believes to be in national and public interests.
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Following on with the comment made by the Supreme Court in the Nation Building Tax
(Amendment) Bill, [SC SD 34/2016], it is necessary for this Court to observe that this Court is
devoid of jurisdiction to comment on the prudence or otherwise of a particular policy formulated
by the Executive and sought to be converted into legislation by the enactment of a law by
Parliament. Thus, this Court will refrain from doing so, even in instances where there appears to
be compelling public and national interest considerations which may warrant an adverse comment

being made.

However, when a particular provision of a Bill which comes under scrutiny by this Court is found
to contain policy which when converted into legislation would become inconsistent with the
Constitution, it is then the bounded duty of this Court to point out such inconsistency. Furthermore,
should it be found that there is no rational nexus between the declared objectives of the Bill and
the clauses contained therein, it is necessary to declare such transgression to be unconstitutional,
as such a Bill if enacted would be manifestly unreasonable and arbitrary and therefore would result
in an infringement on Article 12 of the Constitution. In the circumstances, the consideration of the
SGST Bill by this Court will be purely for the purpose of determining its constitutionality when

converted in its present form into an Act of Parliament.

The preamble of the Bill which is consonant with the afore-stated declared primary objectives,
provides that the objectives of the proposed law would be to (i) impose a Special Goods and
Services Tax in lieu of the sums chargeable on such specified goods and services by way of Tax,
Duty, Levy, Cess or any other charge imposed by law, and (ii) promote self-compliance in the
payment of taxes in order to ensure greater efficiency in relation to the collection and
administration of such taxes by avoiding the complexities associated with the application and

administration of a multiple tax regime on specified goods and services.

Nature and scope of the Bill
An examination of the Bill reveals that the proposed law would be founded upon the following

scheme and has included in it the following main features:
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(i) Special Goods and Services Tax - A levy called the “Special Goods and Services Tax”
(hereinafier referred to as ‘the SGST?) which will be a composite tax payable on (a) the three types
of specified goods, namely liquor, cigarettes and vehicles (including parts for assembling of
vehicles), and (b) certain specified services, namely telecommunication and betting and gaming,
will be imposed by law. [clause 2(1)] Thus, in terms of clause 2(1) ex-facie the ‘imposition’ of the

SGST levy is by operation of the proposed law.

(i)  Taxable person - The SGST shall be payable by every manufacturer and importer of a
specified good and by a service provider of a specified service (referred to as ‘taxable person’) of

the goods and services specified in clause 2(1).

(iii)  Minister for the purposes of the proposed law - The ‘Minister’ for the purposes of the
proposed law shall be the Minister to whom the proposed Act is assigned under Articles 44 or 45

of the Constitution.

(iv)  Determination of the SGST - The Minister shall from time to time by Order published in
the Gazeite determine and announce (a) the ‘rate of tax’ applicable (either ‘ad valorem’ or
‘specific’ in respect of the specific goods and services to which such Order relates to), or (b) the
“basis of calculation’ of the SGST in respect of the specified goods and services to which the Order

relates. [clause 2(3)]

v) Enforceability of the SGST - Should the Minister choose not to make an Order in terms
of clause 2(3) in respect of any of the specified goods and services, there shall not be an enforceable

SGST in respect of such goods and services.

(vi)  Operationalization of the SGST and its validity - An Order made in terms of clause 2(3)
shall come into operation immediately upon the Minister affixing his signature to the Order.

[clause 2(5)]

! Ad valorem tax — A tax imposed proportionally on the value of something (especially real property), rather than on
its quantity or some other measure. - Black’s Law Dictionary, [ 1™ edition, page 1758
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(vii)  Publication of the Order in the Gazeffe - An Order made in terms of clause 2(3) shall be

published in the Gazefte. [clause 2(6)]

(viii) Placing the Order before Parliament - Every Order made in terms of clause 2(3) shall
be brought before Parliament within 3 months of its publication in the Gazette. The purpose of
presenting the Order before Parliament is to obtain Parliament’s approval. [clause 2(7)] It is not in
dispute that when the Parliament approves the corresponding resolution, it amounts to a ratification

of the Order made by the Minister and the Order would thereby continue to be in force.

(ix)  Refusal by Parliament to approve an Order and validity of the Order during the
interim period - Should the Parliament refuse to approve the Order made in terms of clause 2(3)
and placed before Parliament, it shall be deemed that the Order stands revoked with effect from
the date of the Resolution. However, such refusal by Parliament shall not prejudice anything
previously done under the Order. [clause 2(8)] It is not in debate that this means that even in the
event of the Parliament refusing to approve the Order made by the Minister, such Order is deemed

to have been valid during the interim period.

x) Continued validity of an Order and its revocation - An Order made in terms of clause
2(3) will remain in force till it is revoked by the Minister or a subsequent Order is made by him.

[clause 2(4)]

(xi)  SGST to be in lieu of routine taxes - If the Minister makes an Order in terms of clause
2(3) in respect of certain goods or services and such order is in operation, the SGST would be in
lieu of routine taxes payable in respect of such goods and services in terms of the several laws
specified in the Schedule to the Bill and referred to above. [clause 4] Thus, an Order made in terms
of clause 2(3) has the effect of suspending the operation of the tax obligations pertaining to the
goods and services in respect of which such Order relates (arising out of the several laws referred

to in the schedule).

(xii) Exemptions with regard to the payment of the SGST - Having initially made an Order
in terms of clause 2(3), the Minister may by making a further Order exempt the payment of the
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SGST in respect of any specified goods or services or any class, grade, category or description of
such goods and services. Such exemption may be subject to such conditions that may be specified
in such Order. [clause 3(1)(a)] Notwithstanding an exemption being ordered by the Minister in
respect of certain specified goods or services, provisions of the enactments set out in the Schedule
(routine tax laws) shall remain not applicable (suspended) with regard to such goods and services
to which the exemption applies. [clause 3(1)(b)] Therefore, when an exemption is granted by the
Minister in respect of certain specified goods and services, neither the SGST nor the routine taxes

shall be applicable to such goods and services.

(xiii) Aecting contrary to a condition that may be attached to an Order of exemption - When
during the sale or disposal of a good to which an Order of exemption applies, if an importer,
manufacturer or service provider were to act in contravention of a condition that may be attached
to such Order of exemption, he shall be liable for the payment of the SGST stipulated in the Order

made in terms of clause 2(3). [clause 3(2)]

(xiv) Validity of an Order of exemption - An Order of exemption shall remain in force till it is
revoked by the Minister. [clause 3(3)] Similar to Orders made in terms of clause 2(3), an Order of
exemption shall (a) come into operation upon the Minister placing his signature [clause 3(4)], (b)
be published in the Gazette [clause 3(5)], (c) be presented in Parliament within 3 months of
publication in the Gazette [clause 3(6)], and (d) in the event of the Parliament refusing to approve

such Order, not prejudice anything done during the interim period in terms of such Order [clause

3(7)).

(xv)  Unit for the administration, collection and accountability of the SGST - For the
purpose of the administration, collection and accountability of the SGST there shall be a ‘unit’
under the purview of a Deputy Secretary to the Treasury (referred to as the ‘Desi gnated Officer”).
[clauses 5(1)(a) and (b)] The Secretary to the Treasury shall assign to the unit officers attached to
the Ministry of Finance or any Department coming within the Ministry of Finance. [clause 5(2)]
The Designated Officer may assign any power, duty or function under the Act, to such officers.
[clause 5(3)]

980



981

2022 035008 22

(xvi) Registration of taxable persons - Clause 7 provides for several aspects pertaining to the
registration of taxable persons who are to import or manufacture any specified goods or provide

specified services.

(xvii) Payment of the SGST - The SGST shall be paid by a taxable person by way of an
electronic fund transfer to an account opened and maintained in the name of the Designated Officer
for the purposes of this Act. A payment made to such account shall be deemed to be a credit to
the Consolidated Fund. [clause 9(1)]

(xviii) Submission of details relating to the payment of the SGST and other documentation
- Following the payment of the SGST, the taxable person shall electronically submit an email to
the address of the Designated Officer details of the SGST payment made, along with scanned
copies of relevant documents regarding the importation or manufacture of the specified goods or
provision of specified services, as the case may be. This would be for the purpose of facilitating

the verification of the accuracy of the information provided. [clause 10(1)]

(xix) Verification and determination of the SGST payable and payment of such determined
amount - Following a verification of the information and documents provided by a taxable person,
the Designated Officer shall determine and confirm that the SGST payable by such person had
been duly paid. [clause 10(2)(a)] If a doubt exists regarding the accuracy of the information
provided by a taxable person, the Designated Officer shall require the taxable person to submit
further information. [clause 10(2)(b)] For this purpose, where necessary, the Designated Officer
may call for further information from the Director General of Customs, Commissioner General of
Inland Revenue, Director General of Telecommunications, Commissioner General of Excise and
from other relevant authorities. [clause 10(3)] If a doubt arises as to the correctness or the accuracy
of the particulars provided by a taxable person, the Designated Officer shall convey to the taxable
person the grounds for such doubt, and such taxable person shall have the right to submit to the
Designated Officer a written statement supportive of his position. [clause 10(4)] Following a
consideration of the afore-stated representations, if any, made by the taxable person, the
Designated Officer shall determine the amount of SGST payable and shall communicate his

determination to the taxable person. Such amount which shall be the balance amount, if any,
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between the amount of SGST already paid and the amount that has been determined by the
Designated Officer, shall be paid in full by the taxable person. [clause 10(5)] If the taxable person
has already paid an amount which is in excess of the determined amount, the Designated Officer

shall refund the excess amount. [clause 10(6)]

(xx)  Appeal against a determination made by the Designated Officer - A taxable person
who is aggrieved by a determination made by the Designated Officer in terms of clause 10(5), may
appeal to the Court of Appeal within fourteen days of the service of the determination on him.
|clause 10(7)]

(xxi) Special Goods and Services Tax in default - Where an Appeal is not presented against a
determination by the Designated Officer, the balance amount due as the SGST together with the
penalty imposed in terms of clause 14 shall be the ‘Special Goods and Services Tax in default’.
[clause 11(5)]

(xxii) When an Appeal is filed, security to be furnished - Where an Appeal is preferred to the
Court of Appeal, the appellant shall pay the total amount payable (as determined by the Designated
Officer) as the ‘SGST in default’ on the same day, in the following manner — (a) 50% of the amount
to the account specified in clause 9, and (b) the remaining 50% by way of a bank guarantee issued

by any licensed commercial bank issued in favour of the Designated Officer. [clause 11(1)]

(xxiii) Outcome of the Appeal - In the event the Court of Appeal determines the Appeal in favour
of the Designated Officer and accordingly the Appeal is dismissed, the Designated Officer may
make a claim on the bank guarantee to recover the relevant sum together with legal interest
covering the entire period during which the Appeal was pending in the Court of Appeal. [clause
11(3)] If the Court of Appeal were to determine the Appeal in favour of the Appellant (taxable
person) the Designated Officer shall refund the sum paid in terms of clause 11(1) together with

legal interest. [clause 11(4)]
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(xxiv) Returns - The Bill imposes an obligation on taxable persons to submit periodic returns to

the Designated Officer containing information regarding several matters specified in the Bill.

[clause 8]

(xxv) Recovery of the SGST in default - Where any SGST is in default, the Designated Officer
shall require the Commissioner General of Inland Revenue (CGIR) to take suitable action to
expeditiously recover the defaulted amount. For such purpose, the CGIR shall issue a certificate
to a District Secretary containing particulars of the SGST in default, and the said District Secretary
shall take action to recover the amount specified in the certificate through seizure and sale of
movable property of the taxable person. This shall be in terms of the Civil Procedure Code. [clauses
12(1) and (2)]

(xxvi) Certificate may be filed in the District Court - If the CGIR is of the opinion that recovery
of the defaulted amount through the afore-stated procedure is impracticable or inexpedient, he may
issue a certificate to the District Court having jurisdiction in respect of the place of residence of
the defaulter, and the Court shall thereupon direct a writ of execution to issue to the Fiscal
authorizing him to seize and sell property of the defaulter as may be necessary for the recovery of
the defaulted amount. Sections 226 to 227 of the Civil Procedure Code shall apply to such seizure
and sale. [clause 12(7)]

(xxvii) Certificate may be filed in the Magistrate’s Court - If the CGIR is of the opinion that
the recovery of the SGST in default by seizure and sale is impracticable or inexpedient, or where
the full amount in default has not been collected, the CGIR may issue a certificate containing
particulars of the amount in default (which shall be sufficient evidence of the defaulted amount)
to a Magistrate having jurisdiction over the place of residence of the defaulter. The Magistrate
shall issue summons on the defaulter requiring him to appear and show cause as to why recovery
proceedings should not be proceeded with. If sufficient cause is not shown by the taxable person,
the defaulted amount shall be deemed to be a ‘fine’ imposed by a sentence of the Magistrate, and
the defaulted amount shall be recovered in the manner provided in section 291 of the Code of

Criminal Procedure Act. [clauses 13(1)(a) and (b)]
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Other provisions - The Bill also contains provisions pertaining to (i) certain offences [clause
7(N|, (ii) the imposition of a penalty on those who fail to pay the SGST |[clause 14], (iii) the duty
to maintain official secrecy [clause 15], (iv) liability of a body corporate in respect of default of
laxes [clause 16], and (v) the manner in which expenses incurred by the Designated Officer in any

suit or prosecution shall be recovered [clause 17].

Jurisdiction of the Supreme Court pertaining to the determination of the constitutionality of
a Bill presented to Parliament and existing provisions of laws

Article 120 of the Constitution has vested sole and exclusive jurisdiction in the Supreme Court to
determine any question as to whether any Bill or a provision thereof is inconsistent with the
Constitution. The manner in which such jurisdiction of the Supreme Court could be invoked is
contained in Articles 121 and 122 of the Constitution. The jurisdiction of the Supreme Court
pertaining to its Determination of the constitutionality of a Bill is circumscribed by paragraphs (a)
to (d) of Article 120. Article 123 of the Constitution prescribes the possible contents of a

Determination of the Supreme Court as regards the constitutionality of a Bill.

During the hearing into these Petitions, learned DSG brought to the attention of this Court
provisions of fourteen Ordinances and Acts of Parliament which he claimed contain provisions
that are parallel, similar or resemble certain impugned clauses of the present SGST Bill. His
submission was two-fold. First, that such examples provide ample proof of how similar provisions
had been validly enacted in the past, and that such provisions operate without any constitutional
implications. Secondly, he submitted that, any ruling by this Court that the impugned provisions
of the SGST Bill are inconsistent with the Constitution would thereby indirectly call into question
the constitutionality of such provisions of the existing laws and would thereby cast a doubt

regarding the constitutionality of such laws that have been already enacted and are in force.

Learned DSG drew the attention of this Court to Article 80(3) of the Constitution, which reads as
follows:
“Where a Bill becomes law upon the certificate of the President or the Speaker, as the case
may be being endorsed thereon, no court or tribunal shall Inquire into, pronounce upon or

in any manner call in question, the validity of such Act on any ground whatsoever.”
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Citing the Determination of this Court in Re Active Liability Management Bill, [SC SD | —
6/2018] and Re Counter Terrorism Bill, [ SC SD 41 - 47/2018], learned DSG submitted that the
Supreme Court has in the past refrained from commenting on the constitutionality of certain
provisions of a Bill on the footing that consideration of such provision would offend Article 80(3).
He submitted that while post-enactment judicial review of legislation is not provided for in the
Constitution and is therefore specifically outside the jurisdiction of this Court, by holding that a
particular clause in a Bill is inconsistent with the Constitution, the Court would thereby indirectly

call into question the validity of similar provisions of existing laws.

Learned counsel for the Petitioners submitted that notwithstanding the possible existence or
otherwise of identical or similar provisions contained in laws already enacted by Parliament, once
this Court’s constitutional jurisdiction has been duly invoked, this Court is dutybound to
independently consider the constitutionality of the impugned Bill as a whole and its individual
clauses being challenged, and determine whether any one or more of the clauses of such Bill are

inconsistent with the Constitution.

This Court observes that the several laws and provisions thereof cited as examples by learned DSG
fall into the following categories:
@) Laws enacted prior to the present Constitution (1978) was promulgated
(i)  Laws the enactment of which had not been challenged before the Supreme Court on
grounds of unconstitutionality
(iii)  Laws that were enacted by Parliament sequel to the corresponding Bill having been
declared by the Cabinet of Ministers as an ‘urgent bill’, and thus the Supreme Court
having the opportunity to consider the constitutionality of the Bill only very briefly and
issue its Determination within generally 24 hours or if the President had so specified
within 72 hours
(iv)  Provisions of laws that are not identical, particularly in so far as the exercise of control

by Parliament over public finance is concerned
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(v) A couple of Acts which ex-facie seem to contain provisions which can reasonably be
recognized as having features which are parallel to some of the impugned clauses of
the SGST Bill.

Be that as it may, during the hearing of the Petitions, all counsel including the learned DSG
agreed that the impugned Bill is unprecedented in nature and unique, particularly in so far as
the powers conferred on the Minister, are concerned. In fact, a consideration of the clauses of
the SGST Bill clearly reveals that its nature, scheme and clauses are unique. In hitherto no
previous Bill has it been sought to empower the Minister of Finance or in existing revenue
legislation is the Minister of Finance empowered to exercise power pertaining to a tax, duty or
levy in the manner prescribed in the SGST Bill. In the circumstances, it is necessary for this
Court to observe that the provisions of the afore-stated 14 laws do not provide much assistance

to this Court to determine the constitutionality of the impugned clauses of the SGST Bill.

Itis the paramount and sacred duty of all organs of the State to uphold constitutionalism. Subject
to the sovereignty of the People, it is the duty of the organs of the State to uphold the Constitution,
and always act in accordance with it. Thus, it is a duty of Parliament to not enact a law that is
inconsistent with the Constitution. Nevertheless, vide Article 84, the Constitution recognizes the
fact that a Bill containing clauses which are inconsistent with the Constitution may be enacted
(provided the requisite constitutional provisions are complied with). The Parliament has been
empowered in that manner, in recognition of the People’s sovereign legislative power that is
exercised on their behalf by Parliament. Furthermore, the Constitution does recognize that there
may be laws that have been enacted both before and after the coming into operation of the present
Constitution which may be inconsistent with the Constitution. Vide Article 84(3), the enactment
of a law which is inconsistent with the Constitution will not result in the Constitution being
amended. It is also necessary to note that from a practical sense, certain Bills which contain clauses
inconsistent with the Constitution may get enacted by Parliament because such Bill had not been

challenged before this Court.

However, in view of Article 80(3) of the Constitution, this Court is precluded from calling into

question or commenting upon the validity of any Act on any ground whatsoever. However, that
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would not preclude or inhibit this Court from fulfilling its constitutional duty of determining the

constitutionality of Bills before Parliament.

In New Wine Harvest Ministries (Incorporation) Bill (SC SD 2/2003) the Supreme Court has
observed that when exercising jurisdiction under Article 123 of the Constitution, this Court cannot
examine the validity of past legislation. Nor can the Court take their contents as a standard of
consistency with the provisions of the Constitution. The Supreme Court has observed that when
the constitutionality of a Bill is challenged, the task of the Court is to examine the clauses of the

Bill and determine whether they are inconsistent or not with the provisions of the Constitution.

In view of the foregoing, this Court is inclined to depart from the previous approach taken by this
Court in the two Determinations cited by the learned DSG. Thus, this Court will consider the
constitutionality of the impugned clauses of the SGST Bill irrespective of the possible existence
of similar or identical provisions of existing laws, while of course noting and taking cognizance

of the existence of such provisions in laws previously enacted by Parliament.

Upon a consideration of the constitutional duty conferred on this Court and the submissions made
in this regard by the learned DSG and learned counsel for the Petitioners, it is the considered view
of this Court that when a Bill is impugned before this Court on the alleged footing that one or more
clauses of such Bill are inconsistent with the Constitution, this Court must consider the impugned
clauses of the Bill and arrive at a finding regarding the constitutionality of the impugned clauses.
This Court must and easily can perform that duty without infringing Article 80(3) of the
Constitution. Once the jurisdiction of this Court has been invoked, refraining from determining
the constitutionality of a clause in a Bill that is challenged, on the footing that there appears to be
provisions in existing laws which are similar, if not identical to the impugned clauses, would be
an abdication of the constitutional responsibility cast on the Supreme Court. The purpose of the
exercise of this constitutional duty by the Supreme Court is to determine the constitutionality of
the impugned Bill and its clauses, and to also prescribe the manner in which such Bill should be

enacted by Parliament.
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Soverceignty of the People and Articles 3 and 4 of the Constitution

Article 1 of the Constitution recognizes that Sri Lanka shall be a Republic. In a Republic, it is the
I'cople who are supreme, and unless provided otherwise by the Constitution, the People are vested
with sovereignty to be jointly exercised by them. Article 3 recognizes that sovereignty is in the
People and is inalienable. The sovereignty of the People is irreducible as well. These features are
hullmarks of a sovereign republic as opposed to other forms of statehood, such as a monarchy.
Unlike in amonarchy, in a republic there is no one who possesses any plenary power. Power stems
from the People, who are sovereign. The People are subordinate to none. As the People through
their clected representatives who constitute the legislature have caused the adoption of the

Constitution, the People are subject to the Constitution and the other laws of the land.

Atticle 3 prescribes what sovereignty entails, those being the powers of government, fundamental
rights and franchise. The composite of such rights and ensuing powers constitute the collective
right of the People of the republic to self-determination, which is the supreme right of the People
of a free, independent and sovereign republic. Article 4 reflects the manner in which the
sovereignty of the People is to be exercised: some directly and others through the three organs of
the State. Article 4 also describes the custodians of different components of the sovereignty of the
People. Article 4 provides the following:
(1) The legislative power of the People shall be exercised by Parliament.
(i)  The executive power of the People shall be exercised by the President.
(iii)  The judicial power of the People shall be exercised by Parliament though Courts and
other institutions established for the administration of justice. In matters relating to the
privileges, immunities and powers of Parliament and of its Members, the Parliament

may exercise judicial power directly.

Articles 3 and 4 of the Constitution form the very bedrock of the republican character of the
Constitution of the Democratic Socialist Republic of Sri Lanka. Neither of these two Articles are
sui generis. These two Articles of the Constitution must necessarily be read together, as they are
inseparable and inextricably interwoven. Thus, an infringement of Article 4 would necessarily

impinge upon Article 3.
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As it would not be practicable or feasible for the People to directly and in all respects exercise
govereign power, the Constitution has created three organs of the State and vested in them some
of the sovereign powers of the People. The organs so created are the Legislature, the Executive
and the Judiciary. However, in the instance of a Referendum, as provided by Article 4(a), the
People shall directly exercise legislative power. Fundamental rights and franchise which are
components of the sovereignty of the People shall be exercised by the People individually and
directly, and in terms of the Constitution. [Articles 4(d) and 4(e)]

The legislative, executive and judicial organs of the State are subordinate to the sovereign (the
People) and they are required by the Constitution to discharge the functions entrusted to them by
the Constitution on trust on behalf of the People of Sri Lanka. The People are both the settlors
and the beneficiaries of such Trust, the existence of which is manifest by the Constitution. The
three organs of the State being the Legislature (Parliament), the Executive (headed by the
President) and the Judiciary are the trustees of this Trust, by virtue of being custodians of sovereign
powers vested in them in the manner prescribed in Article 4, to be exercised for and on behalf of
the People and for no other purpose. This constitutional arrangement is referred to as the Public
Trust Doctrine.

In the case of Sugathapala Mendis and Another v Chandrika Kumaratunga and Others (Waters
Edge case) [(2008) 2 Sri L.R. 339], Justice Shiranee Tilakawardane expressing her views

regarding the Public Trust Doctrine has commented as follows:

“The principle that those charged with upholding the Constitution - be it a police officer of the
lowest rank or the President - are to do so in a way that does not “violate the Doctrine of Public
Trust™ by State action / inaction is a basic tenet of the Constitution which upholds the legitimacy
of Government and the Sovereignty of the People. The ‘Public Trust Doctrine’ is based on the
concept that the powers held by organs of government are, in fact, powers that originate with the
People, and are entrusted to the Legislature, the Executive and the Judiciary only as a means of
exercising governance and with the sole objective that such powers will be exercised in good faith
Jor the benefit of the People of Sri Lanka. Public power is not for personal gain or favour, but
always to be used to optimize the benefit of the People. To do otherwise would be to betray the

trust reposed by the People within whom, in terms of the Constitution, the Sovereignty reposes.
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Powers exercised contrary to the Public Trust Doctrine would be an abuse of such power and in

contravention of the Rule of Law.”

I'his trust is given effect to by the organs of the State through the scheme contained in the
Constitution and in the manner prescribed by it. The exercise of the supremacy of the People which
i4 circumseribed only by the Constitution, is given meaningful and specific expression by Articles
3 and 4 of the Constitution. The legislative, executive and judicial power which are distinct and
vested in the three organs of the State by Article 4, should be viewed holistically. It must be noted
that the legislative, executive and judicial duties, powers and associated functions of the
Lepislature, the Executive and the Judiciary which are provided for and circumscribed by the
Constitution, should be exercised by such organs of the State as custodians on behalf of the People,
(a) in the manner provided for by the Constitution, (b) in good faith, (c) in national and public
interest and (d) purely for the purpose of giving effect to and enabling the People to exercise
sovereignty. Such power should not be abdicated, alienated, suppressed, exceeded. used for any
purpose other than for the purpose for which such powers have been conferred (i.e. should not be

used for a collateral purpose), abused or exercised in a manner that is not transparent.

The Constitution has created an intricate and sophisticated balance of power and interrelationship
between the three organs of the State, and inbuilt checks and balances have been incorporated to
the Constitution. The Constitution has also created a degree of interdependency between the three
organs of the State. The Executive and the Legislature are required to cooperate with each other
for the purpose of discharging their constitutional duties and responsibilities. The power conferred
by the People through the Constitution to one organ of the State must be exercised by that organ
of the State and by no other, and should do so in the manner provided by the Constitution. Unless
specifically provided in the Constitution, as observed by this Court in Re The Nineteenth
Amendment to the Constitution [(2002) 3 Sri LR 85], one organ of the State cannot even
voluntarily or consensually transfer either the whole or any part of its powers and functions to
another organ of the State. Doing so would amount to an alienation, relinquishment and abdication
of its constitutional duties and functions, and would result in an infringement of Article 3 and read
with Article 4. Should there be any such transfer, alienation, relinquishment or abdication, it must

be passed by Parliament with a special majority and approved by the People at a Referendum.
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The Legislature, the Executive and the Judiciary must exercise their functions in terms of and in
“the manner provided for in the Constitution, without usurping their powers, or alienation or

ﬂfdieﬂtlon of their duties and functions. The three organs of the State must while upholding

’p}vmacy of the Constitution, exercise their functions confined to the extent provided in the
anstitution. Any usurpation, alienation or abdication of powers and functions by the Legislature,

lie Executive or by the Judiciary, would deprive the People of enjoying sovereignty in the manner

" prescribed in Articles 3 and 4 of the Constitution. It would thereby amount to an infringement of
" Article 3 read with Article 4. Such usurpation and abdication would also result in a serious erosion
of the sovereignty of the People and constitutionalism, degeneration of the republican State,
deterioration of democracy, and breakdown of the Rule of Law. It would give rise to far reaching,
serious and calamitous consequences. It is the bounded duty of the Legislature, the Executive and
the Judiciary to uphold constitutionalism and ensure that the Pcople’s collective right to

sovereignty is protected and given effect to in the manner provided by the Constitution.

According to the Constitution, the legislative component of the People’s sovereignty must be
exercised by Parliament, save as exceptionally provided otherwise in the Constitution. The
corollary to this is that, in terms of the Constitution, the Executive (the President) has not been and
cannot be vested with any legislative power, other than in terms of Chapter X VIII (Public Security)
read with Article 76(2) of the Constitution. Further, limited instances of delegation of legislative
power to the Executive is provided for in Article 76(3) of the Constitution. Furthermore, the
Parliament may by an Act of Parliament confer the authority on the Executive (such as in a
Minister) the power to make subordinate legislation. That would not take the character of primary
legislation and would relate to matters incidental to or connected with primary legislation enacted
by Parliament. Thus, it would amount to an alienation of the legislative power of Parliament to
vest in the Executive (such as in a Minister) any legislative power in the true sense of such power,
except in the limited instances described above. The constitutional principle which seriously limits
the conferment of legislative power on the Executive is founded upon the principle of the

separation and balance of power of the State.

Therefore, it is necessary to observe that if through the enactment of a Bill, the Parliament seeks

to alienate from itself or abdicate its legislative duties conferred on Parliament by the Constitution,
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that would amount to an infringement of the sovereignty of the People, and therefore would amount

1o an infringement of Article 3 read with Article 4 of the Constitution.

As recognized by Article 4(d), fundamental rights form a component of the sovereignty of the
People. It is to be noted that, fundamental rights is a critical component of sovereignty, as it is
fundamental rights that enable People to (a) reap the full benefits of being born human, (b) enables
ihe exercise of liberty, (c) provides for protection of life and freedom from harm, (d) provides for
the exercise of sovereignty, (¢) facilitates human development, (f) ensures equality including parity
of status among human beings and non-discrimination, and (g) creates a conducive environment
for peaceful coexistence among the different communities of the People of Sri Lanka. Thus, a Bill
that is violative of fundamental rights, would amount to an infringement of the sovereignty of the

People, and therefore infringes Article 3 read with Article 4 of the Constitution.

In the Value Added Tax (Amendment) Bill [SC SD 30/2016] this Court has observed that the
Supreme Court is the ultimate interpreter of the Constitution and it is assigned the delicate task of
determining the powers conferred upon each branch of government and whether any action of a
branch transgresses such power. It would also be worthwhile to mention that this Court in Re
Nineteenth Amendment to the Constitution, has held that it is the judiciary which is entrusted
with the task of keeping every organ of the State within the limits of the law and thereby ensuring
that organs of the State act in accordance with the Constitution and uphold the sovereignty of the

People and the Rule of Law.

Public finance and the sovereignty of the People

Learned counsel for the Petitioners emphasized in their submissions that public finance is an
integral component of the sovereignty of the People, in that, without necessary financial resources
the People of Sri Lanka would not be able to exercise their sovereignty in the manner provided in
Article 4 of the Constitution. They submitted that should public finance be not available to the
People through the organs of the State, sovereignty would be meaningless and will be limited to
the Articles in the Constitution. Thus, they submitted that strict compliance with the provisions of
Chapter XVII of the Constitution which inter alia vests full control over public finance in the

Parliament, is of paramount importance to protect the sovereignty of the People. Learned DSG did
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not express a view different to these views. His submission was that the provisions of the Bill when
enacted would not be inconsistent with any of the Articles of Chapter XVII of the Constitution and

thus would not affect the People’s exercise of sovereignty.

As observed by the Supreme Court in Re Appropriation Bill [SC SD 3 and 4 / 2008] it is through
the exercise of legislative power that the Parliament exercises full control of Public Finance. This
constitutional duty is required to be discharged by Parliament on behalf of the People as the
Parliament is the custodian of the legislative power of the People. The Court also observed that an
important check on the exercise of Executive power is that public finance that is required for the
exercise of executive power remains within the full control of the Parliament. Of the several
aspects of such control, is the control the Parliament is required to exercise regarding the sources
of finance. This is sought to be achieved by the Parliament having control over taxes, levies, rates
and the creation of any debt of the Republic. The Court observed that as control is exercised by
Parliament in trust on behalf of the People, the process of exercising control over public finance
should be transparent and be in the public domain. Thereby, the People who are sovereign shall be

informed as to the manner in which the Parliament exercises full control over public finance.

In the Determination of the Supreme Court with regard to the Appropriation Bill - 1986 [Decisions
of the Supreme Court on Parliamentary Bills, 1984 — 1986, Volume I1], this Court has drawn the
distinction between the roles of the legislature and the executive with regard to public finance. The

Supreme Court has made the following observation:

“The machinery of national finance is based on the fundamental distinction between the
functions of initiation and administration which are vested in the Executive, and of control
which is vested in Parliament ... The issue in this matter is more the question of the extent
of Parliamentary control over national finance than one of delegation of legislative power
simpliciter. Incidentally it would be anomalous to Parliament which has to exercise
financial control over expenditure by the Executive lo delegate that power to the very
authority which it has to supervise without devising suitable checks to control the use of
that power. In our view, some amount of direct and actual control however nominal has to
be retained by Parliament in this matter. The effect of our determination is to restore fo

Parliament the right to exercise a power which rightly belongs to it.”
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In several Determinations of the Supreme Court with regard to the constitutionality of Bills relating
to public finance, this Court has observed that Articles 148 and 150 of the Constitution deal with
public finance, which is part of the sovereignty of the People that is entrenched in Article 3 of the

Constitution.

As observed by the Supreme Court In re Divineguma Bill [SC SD 4 — 14/2012] Articles 148 and
150 of the Constitution which deal with public finance are parts of the sovereignty of the People.
A departure from or infringement of the several Articles of Chapter XVII of the Constitution
(Articles 148 to 154) would inhibit the Legislature, the Executive, and the Judiciary from
exercising legislative, executive and judicial power (which they hold in trust on behalf of the
People) and the People themselves would be inhibited from directly exercising their legislative

power (at a referendum) and their fundamental rights and franchise.

This Court finds itself in complete agreement with the previous views (referred to above)
expressed by this Court with regard to the inseparable link and the causal relationship between
Parliamentary control over public finance and the sovereignty of the People. Should Parliament
abdicate its constitutional responsibility of exercising full control over public finance, it would
necessarily result in an infringement of the sovereignty of the People, and would thus infringe

Articles 3 and 4 of the Constitution.

Article 148 of the Constitution is of critical importance to this Determination. It provides as
follows:
“Parliament shall have full control over public finance. No tax, rate or any other levy
shall be imposed by any local authority or any other public authority, except by or under

”

the authority of a law passed by Parliament or of any existing law.

Thus, it is evident that the Constitution has vested in the Parliament the inalienable constitutional
duty of exercising full control over public finance. It is the view of this Court that this duty
conferred on Parliament which connotes a high threshold of control, is to be exercised by

Parliament primarily through the exercise of its legislative power, and by no other means. As
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discussed above, the source of Parliament’s legislative power is found in the sovereignty of the
People and vested in Parliament to be used on behalf of the People in terms of Article 4(a) of the
Constitution. Thus, any abdication or dereliction of the duty to exercise legislative power with
regard to public finance would amount to an infringement of the sovereignty of the People

guaranteed by Article 3 read with Article 4 of the Constitution.

It is also to be noted that the Constitution provides another mechanism to enable the Parliament to
exercise full control over public finance. Article 154 of the Constitution empowers the Auditor-
General to audit all public institutions and report to Parliament. This is to provide for Parliament
to take cognizance of whether transactions pertaining to public finance have been carried out by

the Executive in a transparent manner and in accordance with the law.

The following observations of the Supreme Court expressed in the Determination relating to the
Appropriation Bill 2012 [Decisions of the Supreme Court on Parliamentary Bills, 2010 — 2012,

Volume X] resonate in the mind of this Court when arriving at the Determination contained herein:

“... Another perhaps less explicit but dominant control is enshrined in Article 148 of the
Constitution, which mandates that all ‘public finance’, including the control of the ‘spring’ or
source of the finance whether it be through taxes elc., and the control of the allocation of public
finance passes through and only through the ‘eye’ of Parliament, which is expected and invested
with powers to act in good faith and to act in accord with the public trust doctrine by monitoring
through its directions and maintaining checks and balances through its audits and verifications,

to assure the people that there is the highest degree of fiscal accountability on the executive. In
practice, fiscal accountability can only be assured by a process where Parliamentary control is
exercised in full in a transparent manner where matters are placed in the public domain,

enhancing the credibility of the process through patent disclosures and public debate on its
implications. 1t is in this backdrop that this Court analyses the Bill and considers whether any of
its provisions alienates or circumvents the control of public finance by Parliament as envisaged

by Article 148 of the Constitution. ...”"
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Does the scheme of the Bill and its clauses amount to an abdication and alienation of the
constitutional duty cast on Parliament to exercise full control over Public Finance and thus
be unconstitutional?

It is not in dispute that the SGST Bill relates to public finance in a significant manner. Revenue to
the State is an integral component of public finance, and the imposition and collection of tax is a
key component of revenue of the State. Thus, there is no doubt that the SGST Bill must when
enacted, be in conformity with Article 148 of the Constitution, as it directly relates to public
finance. Enactment of a Bill which is inconsistent with Article 148 of the Constitution will not
only be unconstitutional, it would amount to an abdication of the sacred duty conferred on
Parliament by the Constitution to exercise ‘full control’ over public finance. That control must be
exercised by Parliament utilizing primarily its legislative functions. Article 76(1) provides that the
Parliament shall not abdicate or in any manner alienate its legislative power and shall not set up

any authority with any legislative power.

The manner in which Article 148 has been structured clearly reveals that the Parliament must at
all times retain the authority to exercise ‘full control’ over public finance. The second sentence of
Article 148 (on which learned DSG relied heavily to justify the scheme contained in the Bill and
the Minister being empowered in the manner the Bill seeks to), is in view of this Court a mere
extension of the first sentence and not an exception. It is partially descriptive of what is meant by
“full control’ of public finance by Parliament. It also contains a prohibition that no local authority
or other public authority may impose any tax, rate or other levy, except by or under the authority
of a law passed by Parliament or of any existing law. First, it must be noted that the term ‘public
authority’ must necessarily be read ejusdem generis with the term ‘local authority’. In view of the
term ‘Minister’ being used in numerous instances in the Constitution, should the makers of the
Constitution and the Parliament when it adopted the Constitution have meant to include the term
“Minister’ for the purposes of the second sentence of Article 148, it would have included the term
in specific terms. Nowhere in the Constitution is there a reference to a Minister made indirectly by

the use of broader clause to which a Minister may be included.

Furthermore, if a Minister is to be empowered by an Act of Parliament the function of determining

and imposing a tax on any goods or services, that would involve the creation of a legal duty on the
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part of the tax payee and a corresponding legal right on the part of the State to collect such tax.
Imposition of rights and duties are core attributes contained in legislation. Other than as a result of
contractual arrangements, rights and duties arise through law, written or unwritten. The function
of imposing a tax is a primary function of the empowering law and not an incidental matter in
respect of which a Minister may be empowered to make subordinate legislation. Thus, the question
arises as to whether it is within the legislative competence of Parliament to enact a law that would
confer legislative power on the Executive. It is to be noted that Article 4(b) does not entail the
President and subordinate officers of the Executive including Ministers to exercise legislative
power. That is in view of the doctrine of separation of powers recognized by the Constitution,
which is subject to a few exceptions specifically recognized by the Constitution. As pointed out
above, the Constitution does not empower the Parliament to confer law making power on the
Executive other than in the instances provided in Article 76, which includes the power of the
President to make Emergency Regulations [Article 76(2)]. Nor would the conferment of power to
impose a tax come within the ambit of the limited legislative power referred to in Article 76(3)
pertaining to subordinate legislation. Therefore, this Court holds that conferment of power to a

Minister to impose a tax would amount to an infringement of Article 76(1) of the Constitution.

In this regard it would be pertinent to note that in the Determination of the Supreme Court with
regard to the Development Councils Bill (SC SD 4/1980), this Court has made the following
observation:

“A wide and sweeping power to impose taxes, rates and levies at will is an attribute of the
Sovereign Legislature and the conferment of such power on any other body constitutes an
abdication and an alienation of legislative power. In the case of this Bill this is so only because
of the nature and kind of taxes, rates or levies that may properly be imposed by the Development
Council have not been specified in any way. The conferment of an unrestricted power of imposing
taxes, rates and levies effected by section 4, and the vesting of it in another body, is such a
Sfundamental departure from what may be done under our Constitution that it both contravenes

Article 76 which reads as follows...and is inconsistent with Article 3...”

In any event, the Parliament is required at all times to exercise ‘full control’ over public finance.

Thus, giving mere procedural approval to or in the alternative refusing to give approval and thereby
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rejecting a ministerial Order relating to the imposition of a tax previously made and enforced,
would in the opinion of this Court be totally insufficient. That would amount to a serious
dereliction of duty conferred on Parliament by the Constitution. Ideally, full control over public
finance can only be exercised by the Parliament itself exercising its legislative powers. In view of
the cumbersome nature of law-making, in appropriate instances, acting in public interest and for
the purpose of putting in place revenue measures that may be urgently required, it may be lawful
for the Parliament acting in terms of suitable legislation to adopt Resolutions with regard to
necessary measures pertaining to Public Finance. Such Resolution may be moved by the Minister
of Finance. However, such Resolution shall come into operation only after approval by Parliament.
It is necessary to note that the constitutional duty of exercising full control over public finance is
not delegable, and does not come within the scope of legislative functions which may be delegated

by Parliament in terms of Article 76.

Even if Parliament were to enact a law that empowers a local authority or any other public authority
to impose a tax, it must do so, while retaining its constitutional and legislative duty to exercise

“full control” over and in respect of such tax.

It was submitted by learned counsel for the Petitioners that exercising ‘full control” over taxes to
be imposed would include the Parliament retaining the power to (a) determine the nature of the tax
to be imposed, (b) decide on the need for the imposition of a tax, revocation of such tax and the
need to grant exemptions, (c) impose criteria and guidelines on the classification of goods and
services for the purposes of the tax to be imposed and thereby provide objective criteria to identify
the goods or services for the purpose of taxation, (d) determine the applicable basis of computation
of the tax, including the basis of calculation and the manner in which the value of the goods or
services should be determined for the purpose of taxation, and (e) specify the applicable tax rates.
It was further submitted that the Parliament while retaining the authority to determine the afore-
stated five factors, empowering the Minister to (i) submit proposals in this regard to Parliament,
(i) promulgate subordinate legislation (in the form of Regulations) to determine matters incidental
to or connected with the imposed tax (which should be subject to ratification by Parliament), and
(iii) to be empowered to enforce the imposed tax, would not amount to a dereliction of the duty

cast on Parliament in terms of Article 148 of the Constitution.
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It is to be noted that the SGST Bill contains the following core features:

®

(i)

(iii)

(iv)

)

A levy referred to as the ‘Special Goods and Services Tax” that is to be a composite tax
which will come into operation with regard to certain specified goods (namely, liquor,
cigarettes and vehicles) and certain specified services (namely, telecommunication and
betting and gaming). [clause 2(1)] This clause contains nomenclature of the levy being
introduced, a description of the fundamental nature of the levy being introduced by the
proposed law. Clause 2(1) does not by itself create any rights or duties pertaining to the
tax. Thus, it has no enforcement or operational effect.

The Minister is empowered to specify the ‘rate of tax’ applicable (which would be
either ad valorem or specific, to the respective specified goods or services) or the ‘basis
of calculation’ of the tax. [clause 2(3)]

The imposed tax will come into operation upon the Minister placing his signature to
the Order [referred to in clause 2(3)]. The Order is to be published in the Gazette.
However, no time limit has been imposed to cause the publication of the Order in the
Gazette. Within 3 months of the publication of the Order in the C;'azette, it shall be
brought before Parliament. Should the Parliament approve the Order, it shall continue
to be valid. Should the Parliament refuse to approve the Order, the Order shall be
deemed to have been revoked. However, notwithstanding disapproval by Parliament,
during the interim period, the Order shall be deemed to have had the force of law, as
such disapproval shall not prejudice anything done in terms of the Order. [clauses 2(5),
2(6), 2(7) and 2(8)]

When an Order is made in terms of clause 2(3), routine taxes payable in respect of such
goods and services to which the Order relates, shall not be applicable. [clause 4] Thus,
an Order made in terms of clause 2(3) has the effect of suspending the operation of
certain provisions of routine laws applicable to the payment of taxes, levies, etc.
pertaining to specified goods and services.

Following the making of an Order under clause 2(3), the Minister shall be empowered
to grant an exemption from the payment of the SGST on any goods or services or any
such class, grade, category or description of such goods or services. Such Order shall

also be brought before Parliament in the manner prescribed above. [clause 3]
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The Minister is empowered to determine the validity period of an Order made under
clause 2(3) and to also revoke it. [implied in clause 2(4)]

Though the making of an Order under Clause 2(3) of the Bill is subject to subsequent
post-operational approval by Parliament, revocation of an Order made under Clause
2(3) is not subject to such an approval process by Parliament, as the Minister is not
required to place such revocation Order before Parliament. Furthermore, the Bill does
not contain a provision which requires the Minister to publish a revocation Order in the
Gazette or to make a public announcement of it.

There shall be a ‘unit” under the purview of a Deputy Secretary to the Treasury (who
is named the ‘Designated Officer’) staffed by officers attached to the Ministry of
Finance appointed by the Secretary to the Treasury. It shall be the responsibility of the
Designated Officer to administrate and collect and be accountable for the
administration and collection of the SGST. [clause 5] Thus, it shall be this ‘unit’ that
will perform the tasks associated with the collection and thereafter computation of the
SGST.

The SGST payable with regard to the manufacture or importation of a specified good
or provision of a specified service shall be paid directly and through electronic fund
transfer to an account opened and maintained in the name of the Designated Officer.
Payments so made shall be deemed to be credits to the Consolidated Fund. [clause 9(1)]
Unlike in terms of the statutory regimes provided in the routine laws (referred to in the
schedule to the Bill) relating to the payment of taxes pertaining to the specified goods
and services, the scheme contained in the SGST Bill is founded upon the concept of
‘self-compliance” with the law, and does not contain an upfront examination and
verification scheme prior to the payment of the SGST. Payees of the SGST are required
to make a direct electronic fund transfer to the special account opened under the name
of the relevant Deputy Secretary to the Treasury (Designated Officer) and submit via
email, proof of such online payment of the SGST and relevant documentation. The
verification of the SGST payable takes place thereafter and is not linked to a prior
examination of the goods manufactured or imported and services provided in respect

of which the SGST has been paid.
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[tis to be noted that the very essence of the proposed law is captured in the afore-stated ten features
of the impugned Bill. These clauses are seen ostensibly to jointly work towards the achieving of

the objectives of the Bill. Thus, these clauses are inseparable and must be considered as a whole.

For the purpose of determining the Constitutionality of the Bill and more particularly whether by
enacting the Bill, Parliament would be abdicating or alienating to the Executive (in this specific
instance to the Minister) its constitutional duty of exercising ‘full control” over public finance, it

is necessary to consider the following features of the SGST Bill:

(a) Clause 2(1) of the SGST Bill provides for the introduction of a new levy named as the
‘Special Goods and Services Tax’ by Parliament, which may be brought into force by the
Minister. This clause once enacted has no operational effect. It merely introduces the new
levy, and does not create a right on the Executive to charge the SGST. Thus, clause 2(1) is
unlike any ‘charging section’ of other revenue legislation, in that it does not contain the
attributes of such a section which enables a tax to be imposed. This is because, clause 2(1)
does not impose a legal duty on an importer, manufacturer or service provider of a specified
good or service to pay the SGST. Nor does it confer a right on the State to collect such

levy. Thus, this clause cannot be recognized as having ‘imposed’ the new SGST.

(b) The scope and the nature of the SGST have been vaguely described, leaving much room
for ambiguity and possible abuse as well. While only the term ‘liquor’ has been defined in
the Bill, the terms ‘cigarettes’, ‘vehicles’, ‘telecommunication’ and ‘betting and gaming’
have not been defined. Even in respect of the definition given to the term ‘liquor’, that
definition will enable the Minister to impose the SGST on not only all liquids consisting
or containing alcohol including spirits of wine, spirits, wine, toddy, and beer (which may
be commonly described as ‘alcoholic beverages’), but also on ‘any substance which the
Minister may by notification declare to be considered as liquor’. Thus, for the purposes of
the SGST, there is no bar on the Minister treating certain ‘non-alcoholic beverages’

however irrational it may be to do so, as amounting to ‘liquor’.
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(c) During the hearing, this Court was appraised of as to how for the purpose of the

administration of customs duties, there is an internationally recognized, detailed, intricate
system (which is updated from time to time) named the ‘Harmonized System Code’ (HS
Code) for the classification and identification of goods and services. This scheme has been
introduced by the World Customs Union, an international organization of which Sri Lanka
is a member. This Code formulated and updated from time to time founded upon
objectively developed criteria, is the product of experts and enables rational and objective
classification of goods and services to which customs duty would be applicable. Further,
the application of the Code results in harmonizing the manner in which goods and services
are to be treated for the purpose of determining customs duties payable for the importation
and exportation of goods and services. The system leaves hardly any room for human
discretion in the recognition and classification of goods and services and is comprehensive
and precise. Recognition and the application of this Code facilitates international trade.
Section 10 of the Customs Ordinance refers to Schedule A of the Ordinance which
describes goods. To it is linked the HS Code which describes such goods in greater detail.
Thus, the HS Code has gained statutory recognition. The HS Code is applied to identify
and classify goods for the purpose of determining the applicable Customs Duty that is
payable for the importation and exportation of goods. The proposed law does not impose
any obligation on the Minister to recognize and give effect to Schedule A of the Customs

Ordinance or to the HS Code and to accordingly determine the SGST payable.

(d) By the enactment of the Bill, the Parliament is to vest in the Minister the power to (i)

determine whether or not to impose a SGST on specified goods and services, (ii) if the
SGST is to be imposed, determine the applicable tax ‘rate’ of the applicable SGST to any
specified goods or services or the ‘basis of the calculation’ of the SGST, and (iii) to
determine whether the tax rate specified by him should be cither ‘ad valorem’ or ‘specific’
1o the respective specified goods or services to which such Order may relate. Clause 2(3)
of the Bill does not specify (a) the criteria based upon which the Minister may determine
the any of the aforementioned three matters, and (b) that the Minister has the authority to
specify the *basis of calculation’ of the SGST (‘tax base’). Thus, it is seen that unspecific,

wide and unregulated discretion is to be vested in the Minister. The conferment of such
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absolute and unfettered discretionary power distinctly lends itself to manifestly
unreasonable, capricious or arbitrary decision making. It is necessary to emphasize that
when unfettered and absolute power is vested in a human being or a group of persons,
cannot be a guarantee of objectivity, reasonableness, absence of arbitrariness, protection of
national and public interest, and the power will not be abused or used for corrupt purposes.
The only assurance of objective, purposive, reasonable and transparent decision-making
arises out of the vesting of well-structured power which must be exercised in accordance
of well-defined, specific and objective criteria developed for the specific purpose of
achieving objectives for which power has been vested. This Court needs to highlight that
absolute and unfettered discretion being vested in an officer of the Executive is arecipe for
(i) unreasonable and arbitrary decision-making, (ii) abuse of power, (iii) corruption, and
(iv) the roadway to depredation of the Rule of Law. On all such accounts, it results in an
infringement of Article 12(1) of the Constitution which guarantees equal protection of the

law.

(e) The ‘imposition’ of the SGST in the manner provided in clause 2(1) would not by itself

impose an obligation on any person to pay such SGST, as the mere imposition of a tax in
the afore-stated manner does not by itself operationalize the tax and impose an obligation
on the taxable person to pay such tax and a right on the Executive to collect the tax. It was
common ground among learned counsel that an enforceable tax obligation arises only when
the (i) manner of the identification of the goods and service, (ii) basis for the computation
of the tax, (iii) rate of tax, and (iv) the manner in which the tax payable should be calculated,
are specified. These features are the hallmarks of a ‘charging section’ in revenue

legislation.

(f) That the Minister may either specify the tax ‘rate’ or whether the tax should be imposed

either ‘ad valorem’ or ‘specific’ raises the issue as to whether the SGST could ever be
enforced. Furthermore, clause 2(3) does not authorize the Minister to determine the
applicable basis for the computation of the tax (commonly referred to as the ‘tax base’).
Thus, a further serious question arises as to the enforceability of the SGST imposed by the

Minister.
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(g) At this stage of determining whether a SGST should be imposed, the Minister is not

required, nor is he to be specifically empowered, to determine the class, grade, category or
description of such goods and services to which the SGST shall be applicable. Thus, a

serious question arises as to the reasonableness of the imposed tax.

(h) The decision of the Minister made under clause 2(3) to impose a SGST on any specified

(i)

@

goods or services will come into operation, not after the Parliament ratifies the Order of
the Minister, but no sooner the Minister places his signature to such Order. While the
Minister is required to publish the Order in the Gazette, there is no obligation cast on the
Minister to forthwith cause a public announcement to be made regarding the making of an
Order imposing a SGST on any specified goods or services. The proposed law does not
impose an obligation on the Minister to publish the Order in the Gazette within a specified
period of time. In the circumstances, there is ample room for the SGST to come into

operation and the public being unaware of such fact.

The Minister is required to place the Order before Parliament within three months of its
publication in the Gazetre. However, as there is no time limit within which the Order made
in terms of clause 2(3) should be published in the Gazette, in effect, there is no time limit
within which one can be assured that the Parliament would receive the Order made by the

Minister.

Once the Parliament reccive the Order made by the Minister, the Parliament is empowered
to either approve or refuse to approve the Order. Even in the event the Parliament refuses
to approve the Order, it is deemed to have been valid during the intervening period. Such

refusal will not prejudice anything done in terms of the Order.

(k) It is of fundamental importance to note that, the Bill does not require the Minister to obtain

0]

prior approval of Parliament to impose and enforce the SGST.

By making an Order in terms of clause 2(3), the Minister thereby has been vested with the

ensuing power by the operation of the law, to suspend the operation of certain parts of other
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statutes namely the Excise Ordinance, Excise (Special Provisions) Act (No. 13 of 1989),
Telecommunication Levy Act (No. 21 of 2011), Finance Act (No. 35 0f 2018), Betting and
Gaming Levy Act (No. 40 of 1988), Customs Ordinance, Sri Lanka Export Development
Act (No. 40 0f 1979), and the Ports and Airports Development Act (No. 18 0of 2011) which
impose multiple statutory obligations to pay routine taxes in respect of the goods and

services to which an Order made in terms of clause 2(3) relates.

(m)Following the making of an Order in terms of clause 2(3), the Minister is vested with the
power to grant exemptions from the payment of the SGST to any such class, grade,
category or description of such goods or services. Once again, Parliament will not be
specifying criteria based upon which the Minister is to determine whether and under what
circumstances an exemption should be granted to any particular specified goods or
services, or any such class, grade, category or description of such goods or services. This
leaves wide room for manifestly unreasonable, arbitrary and subjective decision making

on the grant of exemptions.

(n) The afore-stated same scheme contained in clauses 2(3) to 2(8) also applies with regard to

exemptions being granted in terms of clause 3(1).

(0) While it is implicit under clause 2(4) that following an Order being made by the Minister
under clause 2(3), he is empowered to revoke such order, there is no obligation cast on the
Minister to either publish such Order of revocation in the Gazette or to place such
revocation before Parliament.

¥

It is to be noted that, in addition to the inherent weaknesses contained in the afore-stated clauses
and constitutional implications arising out of the Minister being empowered in the manner
provided in these clauses, it is to be seen that both the individual and collective impact of these
clauses is the vesting of substantial legislative power on the Minister which amounts to an
alienation of legislative power on the Executive and the corresponding abdication of legislative
power by Parliament. Such alienation and abdication reach alarming proportions in view of an

Order made by the Minister under clause 2(3) having the impact of suspending the operation of
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significant parts of several laws (routine laws relating to taxes pertaining to specified goods and

services) enacted by Parliament.

Parliament’s intention of abdicating its constitutional responsibility of carrying out full control
over public finance is even more evident, when it is seen that the Minister is to be empowered to
grant exemptions with regard to a previous Order made for the payment of the SGST under clause
2(3) even after Parliament has in terms of clause 2(7) approved the said Order and routine revenue
laws have become suspended. Thus, for example, if the Minister acting under clause 2(3) were to
make an order in respect of the payment of the SGST with regard to a particular category of goods,
and thereafter acting under clause 3(1)(a) were to grant an unconditional exemption from the
enforcement of the Order made under clause 2(3) with regard to the importation of a particular
item which meets with a description specified by the Minister within such category of specified
goods, it becomes possible to import such item at zero tariff. This development can occur well
before the Orders made under clause 2(3) and 3(1) are placed before Parliament. The Order of
exemption made under clause 3(1)(a) can be vacated after some time. The Bill does not require an
Order made vacating an exemption Order being placed before Parliament. This example
exemplifies the opportunity being created by the scheme contained in the Bill for arbitrary exercise
of power, abuse of power and corruption. As observed by the Supreme Court in Re Sri Lanka
Broadcasting Authority Bill, [SC SD 1 — 15/1997] these things may not happen, but they might
happen because they are permitted. The evils to be prevented are those that might happen.
Furthermore, the opportunity such situations create for the violation of the Rule of Law is serious.

&
Thus, the constitutional implications the scheme contained in clauses 2 and 3, are manyfold.

I.earned DSG submitted that, the second sentence of Article 148 [ “No tax, rate or any other levy
shall be imposed by any local authority or any other public authority, except by or under the
authority of a law passed by Parliament or of any existing law. '] enables the Parliament to enact
a law in the nature of the SGST Bill, which empowers the Minister to impose a tax. In response,
learned counsel for the Petitioners submitted that this sentence of Article 148 should not be read
in isolation, that it is connected with the first sentence and in any event does not empower
Parliament to enact a law that would empower a Minister to impose a tax and thereby for

Parliament to lose full control over public finance.
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In Wimal Weerawansa v. R.H.S. Samarathunga and Others [SC FR 159/16], while pronouncing

an interim order sequel to deciding to grant leave to proceed, this Court has observed the following:
“In terms of Article 148 of the Constitution no tax, rate or levy shall be imposed except by
or under the authority of a law passed by Parliament or of any existing law. Thus, no tax
can even be recovered unless and until the same is passed by Parliament. ... It is a cardinal
principle of interpretation that words in Article 148 must be understood in their natural,
ordinary and proper sense. The golden rule of construction that when the words of the
Constitution are clear, plain and unambiguous then the Court is bound to give effect to
that meaning irrespective of the consequences. The Court can’t brush aside the words used
in Article 148 as being inappropriate or surplus. Thus, the Court reiterates that the
Constitutional provisions must be interpreted having regard to the constitutional objectives
and goals and not in the light of how the Government may be acting at a given point of

time.”

Thus, by empowering the Minister in the manner provided in clauses 2 and 3, the Parliament
distinctively and manifestly loses control over public finance and unconstitutionally alienates such
power to the Minister. In the circumstances, this Court holds that clauses 2, 3 and 4 individually
and collectively amount to an infringement of Article 148 of the Constitution read with Article 76,

and by virtue of such infringement violates Article 4 read with Article 3 of the Constitution.

It is seen that there is no specific criteria that would govern the decision-making process of the
minister and unfettered and unguided discretion is conferred on the Minister when taking decisions
on the (a) imposition, (b) revocation, and (c) grant of exemptions of the SGST. Thus, it is necessary
to observe that (i) there is no guarantee that the Minister would be required to take objective and
reasonable decisions which would be in consonance with the objectives of the proposed law, and
(i) this scheme leaves room for subjective, manifestly unreasonable and arbitrary decision making
by the Minister which may have the distinct consequence of frustrating the objectives pertaining
to the enactment of the proposed law. Therefore, this Court must hold that clauses 2(3), 2(4), and
3(1) of the Bill are inconsistent with Article 12(1) of the Constitution.
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It is thus seen from the afore-stated features that the individual as well as collective impact of
clauses 2(1), 2(3), 2(5), 2(6), 2(7), 2(8), 3 and 4 of the Bill would result in the Parliament loosing
“full control® over the imposition and enforcement of the SGST, which undoubtedly is to form a

significant component of State revenue which is a part of ‘public finance’.

It is also necessary to point out that Article 152 of the Constitution provides infer alia that no
motion for the imposition of any tax or the repeal, augmentation or reduction of any tax for the
time being in force shall be introduced in Parliament except by a Minister, unless such motion has
been approved either by the Cabinet of Ministers or in such manner as the Cabinet of Ministers
may authorize. It is to be noted that, clauses 2(7) and 3(6) do not impose such a requirement on
the Minister prior to placing an Order made in terms of either clause 2(3) or 3(1) before Parliament.

Therefore, to that extent, clauses 2(7) and 3(6) are inconsistent with Article 152 of the Constitution.

Separate fund to which the SGST should be paid directly by taxable persons

As pointed out earlier, clause 9(1) of the Bill seeks the establishment of a separate account in ‘the
name of the Designated Officer’ for the purposes of the Act. Payments made to this account opened
in the name of the Designated Officer shall be ‘deemed to be a credit to the Consolidated Fund’.
The SGST imposed under clause 2 and payable by a taxable person shall be paid directly to this
account by such taxable person, by way of an electronic fund transfer. It is thus evident that a
separate and distinct fund is to be established through the creation of a separate bank account. Such

account shall be in the name of the Designated Person.

Learned DSG citing provisions of certain Financial Regulations and structural and administrative
arrangements said to be prevailing at the Treasury submitted that the reference in clause 9(1) is a
reference to ‘an account’ within thé broader system of bank accounts system pertaining to the
Consolidated Fund. His position was that the fund sought to be created in terms of clause 9(1)

would be ‘a part of the Consolidated Fund, which consists of multiple bank accounts’.

However, notwithstanding the fact that the Consolidated Fund may comprise of multiple bank
accounts, learned DSG’s submission in this regard is not reflected in the language contained in

clause 9(1). Further, if the SGST revenue were to be credited to the Consolidated Fund, there
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would not have been any necessity for the draftsman to have used the term ‘shall be deemed to be
a credit to the Consolidated Fund’. As pointed out by learned Counsel for the Petitioners, in the
context the term ‘deemed’ being used in clause 9(1), it is evident that it was used to denote that
though the account to which the SGST is to be credited would be separate and distinct from the
Consolidated Fund and not a part of it, for certain purposes (unspecified in the Bill) it should be
deemed that ‘payments’ to the account (and not the account itself) should be treated as credits as
if made to the Consolidated Fund.

The ordinary linguistic construction of this clause reveals that (a) the afore-stated bank account
shall be created in the name of the person who is appointed as the Designated Officer, (b) the
corresponding fund shall be distinct from the Consolidated Fund, and (c) credits to this account
shall not be (because it is a separate account) actual credits directly made to the Consolidated Fund.
Nevertheless, such credits shall be ‘deemed’ to be credits to the Consolidated Fund. In this regard,
this Court has applied the ordinary meaning that may be attributed to the term ‘deem’ when used
in legislation. When used in legal texts, the term ‘deem’ may have multiple meanings. However,
in the context in which the term ‘deem’ has been used in clause 9(1), it is clear that it has been
used to denote the creation of a statutory fiction. That being, that the fund referred to in clause 9(1)
is not the Consolidated Fund or a part thereof, but for certain purposes, credits to this fund may be
recognized / considered as having been made to the Consolidated Fund. This interpretation is
strengthened when one considers the contents of clauses 17(1) and 17(2) which refer clearly to
debits from and credits to the Consolidated Fund only under circumstances specified in the said
clause, which indirectly makes the account / fund referred to in clause 9(1) a distinct fund and not
a part of the Consolidated Fund. Thus, this Court is unable to accept learned DSG’s submission in

this regard.

It is a matter of concern that the Bill does not provide for onward transmission of the monies in
the separate account opened in the name of the Designated Officer to the Consolidated Fund. For
example, section 17(3) of the Customs Ordinance provides that customs duties collected by the
Director-General of Customs shall be paid by him to the Consolidated Fund. The SGST Bill does

not contain a clause to such effect.
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Though the Bill contains specific reference to the manner in which money shall be credited to this
account, it makes no mention as to how monies shall be debited from the account. The Bill does
not state that the monies in the account shall be debited only in terms of the provisions of the law
which regulate the spending of money contained in the Consolidated Fund. Unlike in other revenue
legislation relating to specified goods and services, the SGST Bill makes no reference to the
onward transfer of monies credited to the account referred to in clause 9(1) being transferred to

the Consolidated Fund.

Articles 149(1) of the Constitution provides as follows:
“The funds of the Republic not allocated by law to specific purposes shall Jform one
Consolidated Fund into which shall be paid the produce of all taxes, imposts, rates and
duties and all other revenues and receipts of the Republic not allocated to specific

purposes.”

Itis necessary to note that, Article 149 of the Constitution does not bar a separate fund for a specific
declared purpose. However, the SGST Bill does not state the specific purpose for which the monies
lying in the account created in terms of clause 9(1) is to be used. Nor does the SGST Bill state the
manner in which the revenue arising out of the collection of the SGST is to be used. Thus, it is
abundantly clear that the establishment of a separate account to credit the revenue to the State
arising out of the collection of the SGST is violative of Article 149(1) of the Constitution which

insists that all such proceeds be credited to the Consolidated Fund.

Article 150(1) which regulates withdrawal of sums from the Consolidated Fund, provides as
follows:
“Save as otherwise expressly provided in paragraphs (3) and (4) of this Article, no sum
shall be withdrawn from the Consolidated Fund except under the authority of a warrant

under the hand of the Minister in charge of the subject of Finance.”

The Bill does not provide any provision that regulates the withdrawal of monies from the account
opened under clause 9(1) in the name of the Designated Officer. Thus, there is no guarantee that

withdrawal of monies from this account shall be in compliance with Article 150(1).
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Article 150(2) highlights the manner in which the Parliament seeks to retain full control over public
finance contained in the Consolidated Fund. It provides as follows:
“No such warrant shall be issued unless the sum has by resolution of Parliament or by any
law been granted for specified public services for the financial year during which the

withdrawal is to take place or is otherwise lawfully, charged on the Consolidated Fund.”

In contrast with the monies in the Consolidated Fund, as regards the monies in the afore-stated
separate fund, the Parliament has not retained for itself any such control over withdrawals from
the account. Furthermore, the inbuilt safeguards pertaining to the withdrawal of monies from the
Consolidated Fund are not found with regard to the funds in the afore-stated separate fund. Thus,
it is seen that the Parliament is to deprive itself of the constitutional responsibility to ensure that
tax revenue is utilized only for public purposes and for other purposes approved by Parliament.

This is another manifestation of Parliament losing control over public finance.

It is therefore seen that, what is contemplated in the Bill is the creation of a system which is not in
conformity with Articles 149(1) and 150(1) of the Constitution. To that extent, clause 9(1) of the
Bill is inconsistent with Articles 149(1) and 150(1) of the Constitution.

Appeal against a determination made by the Designated Officer

The Bill contains provision that would confer a right on a taxable person who is aggrieved by a
determination made by the Designated Officer specifying the ‘Special Goods and Services Tax in
default’ to present an Appeal against such determination to the Court of Appeal. Provided
however, prior to the lodging of the Appeal, on the same day of the determination, the taxable
person is required to submit (i) 50% of the determined amount to the account specified in clause
9, and (ii) a bank guarantee issued by any licensed commercial bank issued in favour of the
Designated Officer to cover the remaining 50%. [clause 11(1)] It was submitted on behalf of the
Petitioners that these two conditions would in effect require the aggrieved taxable person to
mobilize and thereby temporarily forfeit the full amount determined by the Designated Officer and
keep it as security pending the determination of the Appeal. It was submitted on behalf of the

Petitioners that this condition was draconian in nature, oppressive and would render the conferred
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right of appeal virtually nugatory. Furthermore, in terms of clause 11(3), if the Court of Appeal
were to dismiss the Appeal, the Designated Officer shall be entitled to forthwith make a claim on
the bank guarantee to recover the sum due. It was submitted by learned counsel for the Petitioners
that this scheme would in effect render nugatory general the right conferred by law on a person
who is aggrieved by a judgement of the Court of Appeal seeking either leave to appeal against
such judgment from the Court of Appeal and / or secking special leave to appeal from the Supreme
Court and thereby prosecuting a substantial Appeal in the Supreme Court against the judgment of
the Court of Appeal.

Judicial power is the sovereign power of the People to cause the resolution of disputes in terms of
the law through institutions of justice by invoking the jurisdiction of Courts and causing the
adjudication of their disputes in terms of the law and the pronouncement of a binding order
(judgment). It is the judicial power of the People that has been vested in Parliament in terms of
Atrticle 4(c) to be exercised by Parliament through Courts. Exercise of judicial power involves
jurisdiction being conferred by law on Courts and other institutions referred to in Article 4(c)
empowered to administer justice. Such Courts and tribunals are to be manned by an independent,
impartial and neutral judiciary. Administration of justice entails adjudication of disputes both at
trial and appellate level. To enable Courts to exercise judicial power on behalf of the People in
terms of jurisdiction vested in Courts through laws enacted by Parliament, persons seeking justice
must have free and unrestricted access to Courts to enable such persons to seek dispensation of
their disputes through adjudication. Furthermore, the People must have access to the entire justice
system, which would include the right to pursue an Appeal up to the Supreme Court, having

obtained prior leave.

It is the considered view of this Court that any statutory or other mechanism that would obstruct,
restrict or inhibit such access to the judicial system or render access nugatory or futile, would
thereby obstruct the course of justice and would tantamount to an infringement of Article 4(c) read

with Article 3 of the Constitution.

It would be seen that both clauses 11(1) and 11(3) of the SGST Bill have the effect of obstructing

access to justice and rendering nugatory the aggrieved party’s desire to seek justice, by imposing
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a heavy burden on the taxable person by having to, immediately following a determination being
made by the Designated Officer, pay 50% of the determined tax to him and submitting a bank
guarantee to the value of the remaining 50%. The proposed law requires this to be done prior to
filing the Appeal. Furthermore, clause 11(3) has the effect of disentitling the aggrieved party from
appealing to the Supreme Court against a judgment of the Court of Appeal. As pointed out by
Justice Mark Fernando in Sebastian Fernando v. Katana Multipurpose Cooperative Society
[1990] 1 Sri L.R. 342, schemes of this nature may discourage and even prevent Appeals made
bona fide and upon good grounds, solely because an appellant does not have the means of

submitting the required deposit, which serves as a condition precedent to the filing of an Appeal.

The Law confers a right of appeal, recognizing that human judgments are fallible. A Rule, the
necessary consequence of which is to prevent a good and valid appeal, solely by reason of financial
incapacity to make the appeal deposit, does not seem necessary for the purpose of carrying out or
giving effect to the principles and provisions‘ of the Law. Rather, such requirements seem to

conflict with legal norms.

In the circumstances, this Court holds that clauses 11(1) and 11(3) are inconsistent with Article
4(c) read with Article 3 of the Constitution.

Conclusions
For the reasons set out above, this Court makes the following determination in terms of Article

120 read with 123 of the Constitution:

1) Clauses 2, 3 and 4 of the Bill are jointly and severally inconsistent with Article 148
read with Article 76(1) of the Constitution.

(i)  Clauses 2, 3 and 4 of the Bill are inconsistent with Article 3, read with Article 4(a) and
4(d) of the Constitution.

(ii)  Clauses 2, 3 and 4 of the Bill are inconsistent with Article 12(1) read with Articles 3
and 4(d) of the Constitution.

(iv)  Clauses 2 and 3 of the Bill are inconsistent with Article 152 of the Constitution.
v) Clause 9(1) is inconsistent with Article 148 of the Constitution.
(vi)  Clause 9(1) is inconsistent with Articles 149(1) and 150(1) of the Constitution.

(vii)  Clauses 11(1) and 11(3) are inconsistent with Article 4(c) read with Article 3 of the

Constitution.
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(viii) In view of the analysis contained in this Determination and the foregoing conclusions,
and —
(a) in view of the inseparable nature of clauses 2, 3, and 4 of the Bill,
(b) the compelling need to consider such clauses of the Bill both individually and as a
whole,
(c) as it is necessary to view clauses 2, 3, and 4 of the Bill in conjunction with the
remaining clauses of the Bill, and
(d) the finding arrived at by this Court that clauses 2, 3, and 4 are irremediably
inconsistent with Article 3 read with 4(a) and 4(d) of the Constitution and Articles
12(1), 76(1) and 148 of the Constitution,

acting in terms of Article 123(2)(c) of this Constitution, this Court holds that the Special
Goods and Services Bill requires to be passed as required by Article 84(2) of the
Constitution, by not less than two-thirds of the whole number of Members of
Parliament (including those not present) voting in favour thereof and approved by the

People at a Referendum by virtue of the provisions of Article 83 of the Constitution.

Since it would be impracticable to suggest clause specific amendments to the clauses of the Bill
that have been found to be inconsistent with the Constitution as it would fundamentally alter the
basic nature and structure of the Bill and become inconsistent with the declared objectives of the
Bill, this Court while exercising discretion conferred on it by the Constitution will refrain from
determining the manner in which the afore-stated clauses 2, 3, 4, 5 and 9(1) could be amended so

as to alter such clauses to become consistent with the Constitution.

Possible amendments to the Bill to be moved in Parliament

There is one more matter that requires to be referred to in this Determination. In view of the need
to submit this Determination within the time period stipulated in Article 121(3), during the hearing,
Counsel were informed by Court that hearings into the several Petitions would have to be
concluded by the end of Thursday, 3" February 2022, On 2™ F ebruary 2022, following the learned
DSG concluding his submissions, the responses of the counsel for the Petitioners began. When
proceedings resumed at 10.00 am on Thursday, 3" February 2022, learned DSG brought the
following matter to the attention of Court. He submitted to Court that he is in receipt of a written
communication from the Secretary to the Treasury to the Honourable Attorney General, and

brought its contents to the attention of Court. It reads as follows:
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“The Honourable Minister of Finance is in agreement that the authority of collection of

the tax with regard to the following goods and services will be vested with the Jollowing

revenue collection agencies.

1. SGST on Liquor: Excise Department of Sri Lanka

2. SGST on Cigarettes: Sri Lanka Customs

3. SGST on Motor Vehicles: Sri Lanka Customs

4. SGST on Betting and Gaming: Inland Revenue Department

5. SGST on Telecommunication: Telecommunication Regulatory Commission of Sri
Lanka™

This Court inquired from the learned DSG as to the clauses of the Bill that are sought to be
amended, the exact nature of the amendments that will be introduced, and whether such proposed
amendments have been drafted by the Legal Draftsman. He said that he was unable to provide
definite responses to those queries raised by Court, other than informing this Court that the Legal
Draftsman has not submitted to the Honourable Attorney General any amendments to the Bill. At
that stage, the Court adjourned proceedings to enable learned DSG to obtain further instructions if
any, in this regard. When Court resumed proceedings, learned DSG submitted to Court that he had
no further instructions on the matter, nor did he have any further information to convey to Court

pertaining to the proposed amendments that are to be presented to Parliament.

In response, learned counsel for the Petitioners submitted that, as provided by the Constitution,
this Court should proceed to consider the Bill (in the form published in the Gazette), arrive at
findings and forward the Determination. They also submitted that in view of the submission made
by the learned DSG, they now apprehend that certain amendments may be introduced to the Bill
during the ‘committee stage’ in Parliament, the exact nature and wording of which is not known
by them. They complained to Court that the citizenry of this country including the Petitioners will
not have the opportunity to consider such amendments and if necessary, challenge the

constitutionality of such proposed amendments before the Supreme Court.

Consequently, this Court made order that in view of the time constraints, it will proceed to consider
the constitutionality of the Bill published in the Gazette, and therefore will continue with the

hearing.

It must be noted that, in terms of Articles 123(3) and the proviso to Article 123(4), the duty
conferred on the Supreme Court is to consider the constitutionality of the Bill impugned in these
proceedings. In the circumstances, this Determination is confined to the opinion of this Court
regarding the constitutionality of the Bill (as contained in the Gazeffe) and reasons therefor. This

Court refrains from arriving at any finding on the proposed amendments to the SGST Bill.
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In any event, it is necessary to point out that in terms of Article 78(3) of the Constitution (as
amended by the 20" Amendment to the Constitution), any amendment proposed to the Bill in

Parliament shall not deviate from the merits and principles of such Bill. Thus, should the

amendments which were referred to by the learned DSG be introduced during the ‘committee
stage’ of Parliament, the Parliament would have to satisfy itself that the proposed amendments
would not deviate from the merits and principles of the Bill. This is of significant importance,
because it was submitted to this Court by the learned DSG that one objective of the Bill was to
reduce human interaction by relieving routine tax enforcement officials from the task of collecting
taxes and instead provide for taxes to be paid upfront directly to the fund to be established for the

purposes of the SGST through an online electronic fund transfer mechanism.
This Court wishes to place on record its deep appreciation regarding the assistance provided and
cooperation extended to Court by learned counsel for the Petitioners and to the learned Deputy

Solicitor General who appeared for the Respondents. Their submissions provided invaluable

assistance to this Court towards the formulation of this Determination.

: algoda, PC
Judge of the Supreme Court

R
Murdu N\B) Fernando, PC

Judge of the Supreme Court

Yasantha Kodagoda, PC

Judge of the Supreme Court
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(7)) @G, sreir?

asked the Minister of Highways:

(@)

(b)

©

(d)

Will he inform this House whether the contract
relevant to the third phase constructions of the
Central Highway from Pothuhera to Galagedara
has been awarded?

If so, will he also inform this House, separately-
(1) the value of the contract;

(i) the methodology followed with regard to
awarding the contract;

(iii)  the name of the contract company; and

(iv)  the date proposed for the termination of the
contract?

Will he further inform this House-

(i) the financial methodology followed with
pertinence to releasing money for the
aforesaid contracts; and

(i) the manner in which funds would be
procured for the aforesaid payments?

If not, why?
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Company (Pvt)
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ers (Pvt) Ltd
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Engineering
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pany (Pvt) Ltd

IM

3,884.1 Access Engi- 02.07.2023

neering PLC

IN

International 22.06.2023
Construction
Consortium
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tion (Pvt) Ltd
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2,757.9 Maga Engi- 26.06.2023
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Ltd
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asked the Minister of Trade:

(a)  Will he inform this House-

(1) of the number of vehicles that belong to the
Capital Cooperative Bank;

(it)  of the number of vehicles, out of the above
vehicles, that have been deployed for the
use of the above bank and its officers; and

(iif)  if vehicles belonging to the above bank
have been given to outside persons, the
name and address of each such person?

(b) Ifnot, why?
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(The Hon. Lasantha Alagiyawanna - State Minister of Co-
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asked the Minister of Water Supply:
(a)  Ishe aware that -

(i) the people in the Bingiriya Divisional
Secretary's Division in Kurunegala District
suffer due to a severe dearth of drinking
water; and

(ii) at present Bingiriya - Chilaw water supply
scheme is being implemented?

(b)  Will he inform this House -

(1) whether measures will be taken to provide
water from the aforesaid water scheme to
the people who reside in villages on both
sides of the pipeline which carries water of
the above water scheme; and

(it)  if not, whether steps will be taken to start
another water supply scheme to provide
water to the aforesaid villages?

(¢) Ifnot, why?
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(=b) @rCmeb, sysir?

asked the Minister of Power:
(a)  Will he inform this House, separately -

(1)  the number of solar power and wind power
power plants owned by the Ceylon
Electricity Board and the capacity of those
power plants;

(if)  the number of solar power and wind power
power plants that are being constructed at
present and their capacity; and

(iii)  the number of solar power and wind power
power plants proposed to be constructed in
future and their capacity?

(b) Ifnot, why?
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asked the Minister of Trade: o o 28D B
(a)  Will he inform this House-
, ] . 5. 9 12.5 A. 9:© 5.0 B. 5©2.3
(1) the number of domestic gas consumers in ‘ ‘ ‘
Sri Lanka; and 2021.01.01 ot 1,493.00 Gt 598.00 o
(ii) separately, the price and the capacity of a 2?2%1328 1
domestic gas cylinder in year 2020 and qm»ao' ’
2021, according to each year?
] ) - 2021.08.12 | o 1,856.00 5. 743.00 >
(b)  Will he also inform this House- & 80
(1) the standard L.P.G. composition of a gas 221"25;'10.10
cylinder; and @
(ii) the institution that determines the aforesaid éozgéo-“ St 2,840.00 . 1,136.00 | om
.. 9 )
composition? 50011231
(¢)  Will he further inform this House- e
(i) the institution that declare the standard of
the LP Gas content in a domestic gas )
cylinder; and (g2) (1) & como 88 712 gm0 3.8, 0d wegBw

(if) accordingly, the institution that test and
verify the standard of the LP Gas cylinder?

(d) Ifnot, why?
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CLITEVSTRTIEWEU LOTEUL L 6UET §pI5dBI%6T: ailLifLd Reserve Forests List in Polonnaruwa District
FOREST RESERVES IN POLONNARUWA DISTRICT: DETAILS DISTRICT | NAME AREA | GA- | GazET.
(Ha) ZETT | TED
1727/2022 ENO | DATE
10. 06 Boed emJesz? ®wmo PO(I)V]IGARUWA ll;/ll({)RAGASWEWA 699.11 15899 | 17.02.2009
(oreirLyifle dﬂr&“‘w QUpsbersir) POL- WEERALANDA 604.02 1589/ | 17.02.2009
(The Hon. Kins Nelson) ONNARUWA | F.R.
88 o O» womee  g@uRDensy Gy POL- GALOYA 14,03829 | 1589/9 17.02.2009
gdme - (1): ONNARUWA | FR.
. POL- GIRITHALE 350.20 1572710 | 21.10.2008
i) oemecisi® 2 5) 2 ONNARUWA | FR.
(@ © eI0G dfame ne 889 ¢ ©
OS8rOC »® woedt; POL- RALAPANAWA | 2,00241 | 1583/22 | 09.012000
. 5B i s ONNARUWA | FR.
(ii) ¢®om BOCO oo GO 5 g POL- ULPATHWEWA- 12432 1583/22 | 09.01.2009
OIBOenE, ONNARUWA | KALE
FR.
(i) ©® O InfEn ne s8udwd Wwdms B5R POL- KELAGAMA 542400 | 1759/1 | 21.05.2012
ge @O@n 8¢ Wom A D ©8wo ONNARUWA | F.R.
80z 8857 0vsiDs § Bodm A0 ¢lesiy; POL- BORAWEWA 983.00 175071 | 21.052012
i B0 6O Do cotdrtonte? ONNARUWA | FR.
@5IB) O @O DD ¢ A
POL- RATMALE 11000 | 1759/1 | 21.05.2012
) ezndeE 5 ? ONNARUWA | FR.
(&0) e 50, & OxIe?
POL- UNAGOLLEWA 662.83 158999 | 17.02.2009
UTF U THASHET HMID  USTLILTSHIGTLIL] ) EDLIDFFEDT ONNARUWA | F.R.
Gl L afler: POL- PALUDENIYA 68.11 1731712 | 08.11.2011
] ONNARUWA | FR.
(0] CuresTarnisne Tl L $3l60  Sjewiobgisrer POL- WEHERAGAL 26.07 1731/12 | 08.11.2011
suewT spgid &L UlrGgamisertlsiT GlLwTasiT wremeu ONNARUWA SQLELIYA
STETLIBULD; POL- ELAHERA 9,360.00 | 1834/13 | 28.10.2013
(i) Cupuy euar @HIGGL LrGsemisend@ iy ONNARUWA | F.R.
. — . .. POL- PALLIYA GODEL- | 2,01483 | 1850/32 | 19.02.2014
Qrgg Bleoliriiy wirbsesTLengu|ib; ONNARUWA | LA
(i) Gupuy suer gIs@GL LNrGsenisaflley aHmT TR
L e LTS @ LD Lpem ML e . POL- PIMBURATHTHE- | 14.04
G PpsODWDHDH LiVealD] bLallg5 ONNARUWA | WA
waH6T CnOSTaTaT ILBHOUSTS @6V He»LOLI FR.
L&B6T Sl 1qBSHTL 1 U|ETONTET  6TTLINS M) POL- MADURUOYA 398.08
T STRTLISULD; ONNARUWA | FR.
POL- BUDURU- 164.74
ST @)FFeLsSEG pleliiryr? ONNARUWA | WAYAYA
FR.
(=) @eCmed, eyeir? TOTAL 38,044.04
EXTENT
asked the Minister of Wildlife and Forest
Conservation:
(a)  Will he inform this House - Conservation Forests List in Polonnaruwa District
(1) the names of forest reserves situated within DISTRICT | NAME AREA GA- GAZET-
Polonnaruwa District; (Ha) ZETTE | TED
NO DATE
(if)  the total extent of land belonging to those POL- HURULUOYA | 18,2856 | 17673 16/07/2012
ONNARUWA | CF.
forest reserves; and
) ) POL- ANAWULAND- | 4,757.80 1572710 | 21.10.2008
(iii))  whether he is aware that the environmental ONNARUWA é\;’A
organizations have pointed out various -
: POL- MUWANPA- 517 1566/36 | 12.09.2008
1rregular acts that are harmf'ul' to the ONNARUWA | LASSAKALE
environment are committed within these CF.
forest reserves? POL- ULPATHWE- 12432 1583/22 | 09.01.2009
ONNARUWA | WA
(b) Ifnot, why? CF.
TOTAL 23,155.84
o6 B.8. SN Vs (020 88 wo O eedfBem EXTENT
3@ @)
(orewryllg £.U. rhpruss - sustdeurrdser wHmID eueTL
UTSISTLIL] 9|eoLod 51T (i) ®Bews @D OB eBEeEBTHHD
(The Hon. C.B. Rathnayake - Minister of Wildlife and edfmed DonsIns ne 8 O «w® 8Bus
Forest Conservation) B BOITIVD et & @B anc, I

OO DOIBNGHROA, OO B BENT e®eci. 0RBTVO @S BB Bwdo eon arm.
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Sitting accordingly suspended till 1.30 p.m. and then resumed,
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RAMANATHAN] in the Chair.
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(The Hon. Deputy Chairman of Committees)

Your time has been reduced to seven minutes due to
time constraints.
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(The Hon. Deputy Chairman of Committees)

Hon. Member, please wind up now.
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(The Hon. Deputy Chairman of Committees)

The next speaker is, the Hon. Vijitha Herath. You
have seven minutes.
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(The Hon. Vijitha Herath)
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(The Hon. Deputy Chairman of Committees)

Hon. Member, you have two more minutes.
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(The Hon. Deputy Chairman of Committees)

Thank you. The next speaker is the Hon. (Dr.)
V.Radhakrishnan. You have five minutes.
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(The Hon. (Dr.) V.Radhakrishnan)

No, I have been allotted eight minutes.
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(The Hon. Deputy Chairman of Committees)

Your time has been reduced to five minutes because of
the delay occured earlier.
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Hon. Member, please wind up.
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(The Hon. Deputy Chairman of Committees)

Thank you. The next speaker is the Hon. Ashok
Abeysinghe. You have six minutes.
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Hon. Member, you have two more minutes.
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(The Hon. Deputy Chairman of Committees)

Thank you. The next speaker is the Hon.
Berugoda. You have ten minutes.

Vijitha
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(The Hon. Deputy Chairman of Committees)

Hon. Member, you have only two more minutes.
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(The Hon. Deputy Chairman of Committees)

Hon. Member, please wind up now.
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(The Hon. Deputy Chairman of Committees)

The next speaker is the Hon. Waruna Liyanage. You
have three minutes.
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(The Hon. Deputy Chairman of Committees)

The next speaker is the Hon. Mahinda Amaraweera.
You have 13 minutes.

[e.00. 2.11]

@G ©8xY¢ ¢®68S ®wmo (8880 g ®0)

(oressrfl@ walbs STelT - FHMHTL D HeHLOFFT)

(The Hon. Mahinda Amaraweera - Minister of

Environment)

OO0 Bewlds mO0m wsdn®A, a; a8 88
2@500awd g Bowln BBswexm B8EICO womdd
WO D8 DO w®ITVewsY e BIdH oom
Beadmds, 028 Do BIO wew e®enxm E ¢ G 8wE

175,000z ewz0ndde 68sE 350,000 ¢0 ecqesess
D00 v WO, 00m gm0 ewIe yedaws Bws O ¢8
818D wensy WO BBy, O DRWO OO Jbwz
©® hed odDFDED V1HHDO gm Do eDm. ©@®D
elnmED DRwONs ol edm BERO ecws ©mNed&.
©OH0 eIV &¢ 930 08 now BB wusimy edsiesy
vy OEm E¥cemOn Gwd ©gdd. 50 sded »OB
e®ed BB oIy 0dsieny; e®ed §1wd®s o
oY edrier’. »P a8 88w B0 ey, ©® o
OO OHDEed w@wimdBh SR, BE »E@Tm
2@ @ed 9EE® a0 0® s HO® HwTOD ®Eo.

& Ded®, 0@ 0ed ilmwe BB WO »O
@0 HO OO @lon onf Dmd edmedsy, Bog
D©0 EOMNEDTY, eBBIBD WI® wDENH W eONEDLY B
e Y@omu ndsTO wHzNd BIWD EA ©¢BID
»OGR WS Bedmd. 0@ BsER dowdsn S8wd nOA8 a8
cBiest. YD - 0BT e¢m edOE, w®add WENCE
OB 50BNNCOED D& OB odDEDEO @ wwzNRJ
DO @O 530D COO CEdmD. & eend edDE OB
eIEYH BBwO aud EEA. &¢ Rl YEDWHO gy
20 Bean ¢80 dowst Secsiyy »O, Jomsy evid) d5in
50, IO ©8OWD Fyew eI 5O, e e® ed
o3 E® ww 2w B» OB BEedEHEO »OB e
gBvoem 005 BBed® gdanmnd Bedsies’. & Bw ®
Bewl® ¢l 68 »E@isinw Egay 0 053D OB HOBID
ednuw Bwem O © o0 gddded w©wcwsl WosI®
25)1@)1@8.

880 Wedpw ofny Dewdd. Sod IO
OHVCWO IO 8O 9e8uy Hew, evdxsy &8
B0 80500 o 2e® D@ BEeden ©®anTR. sgBw
»EDHeE OB BEedend HwodOm mer. & »O8 e0nidny
00D DB D 000 I So® DR BEedg. O ©® ¢
2808 Pewo. @8 Jvw 8383wd BEommdh, Idm Om OO
Bwos®@m m»om 8BS qud de Bwwd 1008 w@ddm
W0 0535 N8B Yoo BwEo. 8ONC yedwdE »HO Bwod®m
WO Beadmdr. Em wosim D8 ecwn enedd. ®© 80
3801 WO QEnd IBD® ©0encdEE BYSH
280de, 080D qEoInE oFn ememd. IBD
@000 @I ©0dEn w8OD WS 0D N
BBw08 @ ©® WOy Bwslesy. e@m WOy B O
@008, e@m MW VRS eNeDB. e®m PO ©¥Ig
@, WO Poosy ecwm. »8, I »OJ\BHED,
Bogeermed wwewsdow gldensm WmOBIm BBy ©¢ws.
»weBed WOy Bwo © Bom 830 & O BEedgO
BeiTed sFenmys B8 wwewlvw c@eed v, &
3w GO HOBIBY VB CYeed B3 BB WICEHE
OB g0 ¢ OBIe) Bedsier). Yev® D BEWBsY
©8w O WO J 2w 0@ EBWO Yedn e »nH®, ed®
»Ogn @80m O ofm BYewn. & Hed® ged @wd
080 Y 008 BHmD W8 BBWO YO B B, &
REMT g ewme YAOCHE A v YOOSTHE Byjen.
sy & 8cd® 0@ 9008. J mrmed guddsTes «w®
20w Beadm 2D cw B8Eewm, @Oty @) Yoy w®
ememHO® SOEY 9vg wvwBAm Ocw Ca &co, & gwd
Gi8eC emomO 018 BEmO © e OBIB gDENYW o
2 Beanrds. & Dred® & qudOitm ef) oy O 8Eeds
SCBCCO adenm 88 200 88w «w® Geewd cab
@I S0l DO OHWREBO 0wddmd 9e8un mer. a8



1137 2022 035008 22 1138

0w BBwO I 9880l Huwnl®m mOmDr. @8 EBHO
SIBD BOR, @60 BByD eedBewed o WO &ud
oo 8yen WO AW VO CBB B Dred® e® CHws
I onEs7® BEwxsIzn mdenws.

g¢ @l Jed Beadn nOs yEmwE HOB ethEd yemw;
Beda wdn yudme. & Dredd® 5357 ol OB eeemBIB
Bedm 00Ed. IO gy ocsin edxferty god emd
S50 OWw; ged JO0 Lmrymdsn OFm. ged @nd
S5ym000 aFBe Bedmb, e® 00 gdes §@wid I®
©8@yben O 05z, B OOEDS exnedd. Im ®OBIH
5O, a8E® g@m15D0wr BRwWO BV @ »HOwD &BJ
e B83w. 2018 dwed ®d mrimed & »OgndEo
a0ed 99 »OB g@ipdiw BBwd WOEn meg. agdg
v vxd Cl@e 9iR® 8 eddwin & edEed
Cl@on. 28 I» »3ued HeP@mmmiTme mE Ded® oy
RS edmS 38,000 Do oy wOGYn ®Er. & Dred®
©08w0 SdDweE @B BEI, B RO Vv WO
BB,

O® oBven HOWE VGBI (BIBN, FBLE VB EECHLD.
B, AV 98wy, edmuE, & 1) and Do BBswL®O WBwns
Yoo, 6iB8eE vnEEcnum O5Ieen P Eed® rnOwnl
Wi ¢oion. & Bw® 8Bfy Do OBy 805 onmo.
ot yB0cs BR300 ¥yory WG Do Wmer. Foved B
2801575 080D 1@ em. 0w ¢CCDIeT DEH® O ¥®
Brnnws 8¢ §eost, 801 ©wmODO 880 Cl1a9 PVE®
P8 98¢y LB C OB ¢ud & eDEIed YOOTHO
Ciden. 857 & BR300 god 0md By eedBwdR
DEEIS, @8 85500 OB BdDIww BLE DOYD DI,
280 gdas aBe & aw ecmdo.

g qwd e vy @0 Qv OmeO a8
BOOS, 00BOO & dw Do WO & emEecd E»O
5ed®n DD, OBEO O VD YBAICHN aF¥mo OsIm
280 gOSTH® Bedmyds. god B ¢bSmw y@rends
0B B @¢ ¢ud ¢das B8ug od 80 3353 eduimy edcs
Beadmdr. 0thed ydmwe B8EAcD a8 »@m»d OaEe
e L WOBID; 8Ee@nedeT G HOBID; GresE)
et dESSRORES » »OmD. gud @d@s BEscmdEsY
@30Rw @@ 00 nE WO yodxsy. 1970-1977 goed
-OBBsed mEed- 0® G0 Bm8Rews’ $Dw.enl8n
@D5I® @wsImy VO00® & 8hmwr. D @dcides ecm &
Coess HEH® BYew 5O 0@ SO0 D@3 s I ©® SO
DEO® Bdmecmrs odmn. & Ded® »O8, @sd oo
8T I ©® GO RE® @0dH eOmD. B FO@HS
ehewd oddE god Jed® Bdwicms mom nF¥FDew &
@010 B emn.

#REB3w wWE »EDTD@ED, IIWmeHed
DROE ®DEDTTHRNED, sOTHTOE By JweBm
DEQIT D@D, Bwsd mE@rsIn@cs Om, Qo weefad,
& Dred® Owd ©otdD R Dwl- BEuics ®OGD ®EH.
g0 gdas 008 BEwiemw ®Om »ETH@E Yo ®nd),
088w, OFeFemd yelndc Byew. I 1ed®, ©d
©008sY ©wbOUmD Hw®®m Hey e’y odemiitn
Ben. Weaving centres Bwsy S0 0®OE B ow. EDo&Bsy
g0 @des 08 Im edrews’ BEwcmrw eOEI® Ona. &
Ded®, g0 gDOS ENeOWR eddE 80 053 edmeny
RO ©® 0 ne Bwmeme @BOT® O Ced

Oplmewds euERewn. & eDEed BYedd cay Ond
EITHE®B, ©e0 GC aed Jed nOAB wiged. d 80 Oz
eorwed sy Unique Radio ©m Ded® ged 60 ne
B Bwd w8 O Bdwocmre e08x By en. &,
2Dwmed e geed? 1977 aredt) evs8us dm &
©D10D DCWO v ey 0w e@imwe Bned?

1977 w0 5184w 2edf)00 00 BYen Gre3tyedsy v®
28 20w 8 Hevo. @8 JIm B 0. E I oI,
88 O o eudBe® 9u¥m e Bww ©OIcHNOD
Om O BAYen goetned O53F Qo y@ieww @00 DL
20 S DEWO o Yaw. 19778 DEw6O gy ke &
288mi 68@PYMmersI® o BB WECDD; Ddam
2088w 805 o, ged ¢wSme wdybamewsi® Sdan
WO @& Fod ¢dwom yBROCw Hood o®immie?
$838mw S0 BHBe® yBAICEwE BBwWO aud ¢des Bus od
80 057 0oznd. B 0@m od HEY Jew. »® ece®
@B o0 BAgewn. g8xm e @dos oddE Ry
YD B0, BE 0oe3t) BYem. S aFm. w8, €wed
OB 0w odOE @vrNed. OB sdel ged Jed
©®8wr D1e0BTB 8OBY Omn. ged BDow BE BIBOR @B
0 03 N8 Yo, & Ded® ged »EH®OedT
DB 2OESY 4857 Hewo. SSod mESIBRE OB O
OB Bw. adwm yBOcw Poed o@umwe? @8 o0z
eosEE B 05 onmn.  gemn oddcs oIy
GO E (R DDE WOBID 05T vIDo.

® Bewdsns 2002 eswrsBn®r

(oressryfl @ & wdselsr Lrdls sallsrert ojeurasr)
(The Hon. Deputy Chairman of Committees)

Hon. Minister, you have three more minutes.
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(The Hon. Deputy Chairman of Committees)

Thak you, Hon.Minister. The next speaker is the Hon.
J.C. Alawathuwala. You have six minutes.
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(The Hon. Janaka Wakkumbura - State Minister of
Development of Minor Crops including Sugarcane, Maize,
Cashew, Pepper, Cinnamon, Cloves, Betel Related
Industries and Export Promotion)
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(The Hon. Deputy Chairman of Committees)

Thank you. The next speaker is the Hon. Tharaka
Balasuriya. Before he starts, will an Hon. Member
propose the Hon. (Mrs.) Kokila Gunawardene to the
Chair?
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(The Hon. Tharaka Balasuriya )

Sir, 1 propose that the Hon.
Gunawardena do now take the Chair.

(Mrs.) Kokila

OO @5F5Y ewem 80D Dvwmo
(wrevsrfl @ Ceameir Glassrallydeor)
(The Hon. John Seneviratne)

E8sY IS0 wom &,

2 CLon Bl
Seconded.

G E®eszd 8, et es@8» Ses.
aflsorir BB SBLILIL B) sTDmIS G eI ).
Question put, and agreed to.
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GBI BIVIT (5600761 S 69T Y6/ B6I HEWEVEMLD 6UBISEBT I S561T.

Whereupon THE HON. DEPUTY CHAIRMAN OF COMMITTEES

left the Chair, and THE HON. (MRS.) KOKILA GUNAWARDENE fook
the Chair.
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(The Hon. Tharaka Balasuriya - State Minister of Regional

Co-operation)
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(The Hon. Presiding Member)

The next speaker is the Hon. Vadivel Suresh. You
have six minutes.

©0 08edE yebd dwmo
(omevsryifl@ sug Gousd &Creig)

(The Hon. Vadivel Suresh)

Madam Chair, I have nine minutes.
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(The Hon. Presiding Member)

No, you have got only six minutes.
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We must thank the Indian Government for supporting
not only the Sri Lankan Government but also the people
of Sri Lanka by giving us crude oil and oil. The former
Opposition - the current Government Members - used to
attack the Indian Government and the people of India.
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®@m»»&. But, today, the Indian Government has come
forward to support the Sri Lankans and the Sri Lankan
Government. What have we done?
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(The Hon. Presiding Member)

The Thank you. The next Speaker is the Hon.
Selvarajah Kajendren. - /Not in the Chamber.]

@0 Sy OWWRC Coxss @@, Before he starts
his speech, will an Hon. Member propose the Hon.
Wasantha Yapabandara to the Chair?

©0 9BIE® §RG 1§D P Dwmo

(wratrfle Ghsls SAbmSs Canrs)

(The Hon. Indika Anuruddha Herath)

Yo 0G0 ©0; OBEROB, "©o; DerIm @R eFe0d
OB n® ¢z rwmryw 0o waw" 8 @ ewidmo mSHDo.

©0 8.8, @I BSHT Swmn
(LomevoTLLil@ 6TLD.6T. Lo Tedr)
(The Hon. M.A. Sumanthiran)

O8sY IS0 wom &
94 GLorBlGEmiT.
Seconded.

g S8z &Y, wwo @@z Ses.
afleorir GG HLILIL(B) sTDmIs ClBmeenLiLIL L.
Question put, and agreed to.
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v GEoesz20;8) Ses.
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LTS BLD  YUTHT YbBTFOTSS 0T YHVG6Y, LOTGITL
L QUFIBS WITLILITLISRTL [T YU BT FeWEVSHLD 61551 5617

Whereupon  THE HON. SHANAKIYAN RAJAPUTHIRAN

RASAMANICKAM left the Chair, and THE HON. WASANTHA
YAPABANDARA took the Chair.
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Question put, and agreed to.
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Parliament adjourned accordingly at 5.19 p.m. until 10.00 a.m. on
Wednesday, 23rd, February, 2022.
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NOTE

Corrections which Members suggest for the Final Print of their speeches should be clearly marked in their copy and
sent to the Editor of HANSARD within two weeks of receipt of the uncorrected copy.
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