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The Parliament met at 10.00 a.m.,

MR. SPEAKER [THE HON. MAHINDA YAPA
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Determination of the Supreme Court:

IN THE SUPREME COURT OF THE DEMOCRATIC SOCIALIST
REPUBLIC OF SRI LANKA

“CORONAVIRUS DISEASE 2019 (COVID-19)
(TEMPORARY PROVISIONS) BILL”

Before: Murdu N.B. Femando PC J.,
Yasantha Kodagoda PC J. and
AHM.D. Nawaz J.

Petitioner:  Aruna Laksiri Unawatuna,
No.02,
Buddhist Center Road,
Colombo 10.

Petitioner appeared in person.

S.C.S.D. No. 242021 Vs,

Respondent:  Hon, Attomey General,
Attorney General's Department,
Colombo 12.

Counsel:  Nerin Pulle, Senior Deputy Solicitor
General with Dr. Avanti Perera,
Senior State Counsel.
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The Court assembled for the hearing on 17.06.2021 and 18.06.2021.

A Bill titled CORONAVIRUS DISEASE 2019 (COVID-19) (TEMPORARY
PROVISIONS) was published in the Gazette of the Democratic Socialist Republic of Sri Lanka
on 13" May, 2021 and placed on the Order Paper of Parliament on 08™ June, 2021,

The jurisdiction of this Court to determine the constitutionality of the aforesaid Bill was
invoked in terms of Article 121 of the Constitution by a petition presented to this Court by the
Petitioner. Upon receipt of the petition, the Attomey General was noticed as required by
Article 134(1) of the Constitution and the Court heard the Petitioner and the Attorney General.

The Petitioner in the petition filed, challenged that Clauses 3, 4 and 11 of the
CORONAVIRUS DISEASE 2019 (COVID-19) Bill (“the Bill"), are inconsistent with the
provisions of Article 3, 4(d), 12(1) and 106 of the Constitution and for that reason the Bill
cannot become law unless the provisions laid down in Article 83 of the Constitution is adhered
to. In the written submissions tendered to this Court the Petitioner also challenged that Clauses
2,3,4,6,7,10, 11 and 12 of the Bill are inconsistent with the provisions of Articles 1, 2, 3,
4(¢), 5, 9. 12(1), 23, 24, 76, 78, 80,157 and 170 and submitted that the provisions laid down in
Article 84(2) of the Constitution should also be followed.

The contention of the Respondent was that the provisions of the Bill are not inconsistent
with the Constitution and that this was a timely piece of legislation brought to safeguard the
interests of persons affected by CoronaVirus Disease 2019 (*COVID-19") which gripped the
mankind in an unprecedented manner and disrupted the daily lives of people throughout the
globe and was declared as a pandemic by the World Health Organization, on 11™ March 2020,

In the said backdrop, we now proceed to examine the provisions of this Bill for its
constitutionality.

The Long Title of the Bill reads as follows:

An act to make temporary provisions in relation to
situations where persons were unable to perform certain actions
required by law to be performed within the prescribed time
periods due to Covid-19 circumstances; to assign alternative
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courts where a court cannot function due to Covid-19
circumstances; (o conduct court proceedings using remote
communication technology to facilitate the control of
Coronavirus Discase 2019 (Covid-19); to grant relief in relation
to parties to certain contracts who were unable to perform
contractual obligations due to Covid-19 circumstances and for
matters connected therewith or incidental thereto.

The Bill consists of the following Parts and a Schedule.

Part | - Relief for inability to comply with Prescribed Time Periods (Clause 2);
Part 11 - Designation of Alternative Courts (Clause 3);

Part [1I - Conducting Court proceedings using Remote Communication Technology
(Clause 4);
Part IV - Temporary relief in respect of Contracts (Clauses 5 to 8); and

Part V - General Provisions (Clauses 9 to 12).

Clause 1

Clause 1(1) of the Bill, provides that it shall be in operation for a period of two years
commencing from 1* March, 2020. Clause 1(2) of the Bill makes provision for effecting
extensions to the duration of the Bill.

Clause 2

Clause 2(1) of the Bill makes provision for a court, tribunal or any other authority
established by or under any law, to allow, admit or entertain an action, application, appeal,
proceeding or act, notwithstanding the lapse of the time period prescribed by law for such
purpose, if the court, tribunal or any other authority is satisfied, that a person was prevented
from instituting or filing any action, application, appeal or other legal proceeding, within the
prescribed period or to perform any act within a prescribed period, due to a “Covid-19
circumstance” and to exclude in calculating the said prescribed time period, when such
person was subjected to a “Covid-19 circumstance™.

Whilst the Petitioner, did not challenge the basic concept and the contents of the
aforesaid provisions in Clause 2, his ground of challenge was pivoted and mounted upon the
definition of the term “Covid-19 circumstance”,

1394
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This term is defined in Clause 12, the interpretation section, as follows:
- Covid-19 circumstance includes -
(2) Covid-19;

(b) the operation of or compliance with any law of Sri Lanka or another country,
or territory, or an order or direction of the Government or any statutory body,
or of the Government or other public authority of another country or
territory, being any law, order or direction that is made by reason of or in
connection with Coronavirus Discase 2019 (Covid-19); or

(<) any other circumstance arising out of or consequential to the circumstances
referred 1o in paragraph (a) or (b).

The term “Covid-19" referred to above [in item (a) in Clause 12 -the interpretation
section] means “the Coronavirus Disease 2019 (Covid-19) declared as a quarantinable
disease by notification published in the Gazette Extraordinary No 2167/18 of March 20, 2020
under the Quarantine and Prevention of Diseases Ordinance (Chapter 222).

The Petitioner did not raise any objection to items (a) and (¢) of the definition in
“Covid-19 circumstance™ in the above sub-clause, but strenuously contended that the
definition given in item (b) in “Covid-19 circumstance™, would bring in a foreign law and / or
a law applicable in another country or territory and/ or an order or direction of a foreign agency
to be applicable in Sri Lanka. Therefore, the Petitioner contended, that such definition would
be to the detriment of the People and thus erode the sovereignty which is in the People and
therefore violates Article 4(c) read together with Article 3 of the Constitution. Hence, the
Petitioners principal contention was that the term “Covid-19 circumstance™ which is referred
10 in Clauses 2, 3,4, 6, 7, 10 and 12 of the Bill, makes the Bill in its entirety, inconsistent with
Articles 3 and 4(c) of the Constitution and the numerous other Articles relicd upon by the
Petitioner and more fully referred to earlier in this determination.

In response to same, the submission of the Senior Deputy Solicitor General was that
this Bill is a salutary piece of legislation which accords with the constitutional mandate cast
upon all organs of Government i.¢., the Executive, Legislature and Judiciary as set out in
Article 4(d) of the Constitution. The leared Counsel further contended that the Bill is a widely
accepted necessity in the current context and is fashioned to suit the new normal. He
vehemently relied on the dictum of this Court in SC. SD. 08 and 09/ 2005 - The Tsunami
(Special Provisions) Bill, where it was determined that affirmarive action by the State is the
need of the hour.



1397

208Ee®@sInd

The leamed Counsel went on to submit that therefore, the provisions of the Bill must
be broad enough to capture not only the present context but also the uncertainties which the
ever evolving Covid-19 may bring in the future and that the presence of item (b) in the
definition of the term “Covid-19 circumstance™ in Clause 12 [the interpretation section] would
give some guidance to the type of circumstances envisaged, in other countries, in order to co-
relate to the law, order or directions issued by agencies and authorities in those countries and
territories, in the context of *Covid-19" alone, and that the emphasis should be on the practical
reality of Covid-19 only and not on the legality, legitimacy, binding effect, desirability,
territorial or extra-territorial nature or threat of an infiltration of foreign law into Sri Lanka. In
the absence of item (b), the learned Counsel submitted, the word “circumstance” will have no
boundaries and remain undefined, as a vague and broad term which would in turn be
inconsistent with Article 12(1) of the Constitution, since equal protection of the law cannot be
guaranteed in a context of uncertainty.

We have considered the submissions of both parties pertaining to the definition of
“Covid-19 circumstance™, especially in the light of the provisions of Clause 3, which provides
for the transfer of cases to an alternative court and also with regard to Clauses 2, 4, 6 and 7 of
the Bill and we see no justifiable ground or reason whatsoever, 10 include a term  ‘operation
of or compliance with a law of another country or a territory or an order or direction of a
Government or any statutory body, public authority of another country or territory, whether it
is a law, order or direction made by reason of or in connection with Covid-19', as referred to
in item (b) of the definition of *“*Covid-19 circumstance”, in Clause 12 of the Bill.

Article 1 of the Constitution, recognise that Sri Lanka is a Free, Sovereign,
Independent and Democratic Socialist Republic. Thus, unequivocally this country is a
Sovereign State. Although the courts of this country have been guided by the persuasive value
of judgements of foreign jurisdictions, that cannot and should not mean, that in roads could be
made to include ‘operation or compliance of foreign law’ in to the definition of a term in a
Bill, whether it be necessitated in view of the present pandemic situation or otherwise.

Similarly, such a definition cannot be made “speculating™ the unforeseen future and
considering the uncertainties of the ever-evolving Covid-19 or its variants and mutations. This
Court in SC. SD. No. 11/'1997 to 15/1997- Sri Lanka Broadcasting Authority Bill observed,
“these things may not happen, but they might happen. because they are permitted. "

In any event, the Bill before us for determination provides “Temporary Provisions” and
the time duration of the Bill is for a period of two years unless extended. Moreover, it is
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observed that item (¢) of the sub-clause in the definition of the term “Covid-19 circumstance™
comprehensively provides for “any other circumstance arising out of or consequential to the
circumstances referred to in paragraph (a) and (b)".

Hence, we are of the view, that item (b) in the definition of “Covid-19 circumstance”™,
in Clause 12 of the Bill, which provides inter-alia 'for operation of or compliance with any
law of another country or territory or of the Government or other public authority of another
country or territory’, notwithstanding it is made by reason or in connection with Covid-19, is
inconsistent with the provisions of Article 4(c) read together with Article 3 of the Constitution.
Thus, the said sub-clause could be validly passed only with the special majority provided for
in Article 84(2) of the Constitution and approved by the People at a Referendum, by virtue of
the provisions of Article 83 of the Constitution.

Similarly, Clauses 2, 3, 4, 6, 7 and 10 of the Bill read together with the impugned
definition in Clause 12 of the Bill 100, are inconsistent with the provisions of Anticle 4(c) read
together with Article 3 of the Constitution and could be validly passed only with the special
majority provided for in Article 84 (2) of the Constitution and approved by the People at a
Referendum, by virtue of the provisions of Article 83 of the Constitution.

However, if item (b) in the definition of the term *Covid-19 circumstance™ in Clause
12 is deleted and item (c) therein, is suitably amended, we are of the view that the said
inconsistency with the Constitution would cease and this Bill may be passed with a simple
majority in Parliament.

Notwithstanding the above discussed pivotal issue, this Bill was challenged, in relation
to several other Clauses as well.

The next objection raised by the Petitioner was with regard to Clause 2(2)(b) of the
Bill. The contention of the Petitioner was that through this process foreign law will be
introduced into Sri Lanka and therefore the said Clause is inconsistent with Article 4( ¢ ) of
the Constitution.

However, we observe that the aforesaid sub-clause is an integral part of Clause 2(2) of
the Bill. It specifically ensures that the relief granted with regard to exclusion of the time limits
under Clause 2( 1) shall not apply in relation to any application or appeal for which the Supreme
Court Rules and the Court of Appeal Rules [more fully referred to in Clause 2(1)(i) to (iv) of
the Bill] have already been formulated [by virtue of Article 136 of the Constitution] and relief
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granted. The said Supreme Court and Court of Appeal Rules refer to the time periods,
16.03.2020 to 18.05.2020 and 24.10.2020 10 31.01.2021 only.

Clause 2(2)(b) of the Bill, on the other hand makes provision for further exclusion of
time periods by way of Supreme Court or Court of Appeal Rules to be formulated, under
Article 136 of the Constitution but within the period of the operation of the Act, as relief to a
party affected in respect of any “Covid-19 circumstance™. This provision in our view, only
ensures further grant of relief to a party affected, by way of exclusion of time, in addition to
the periods referred in the Supreme Court and Court of Appeal Rules already promulgated
and more fully referred to in Clause 2(1) of the Bill.

In the said circumstances, we see no merit in the argument of the Petitioner pertaining
to Clause 2(2)(b) of the Bill and we are of the view that Clause 2(2)(b) of the Bill is not
inconsistent with the provisions of the Constitution.

Clause 3

Clause 3(1) of the Bill provides, that in the event of a disruption of the ordinary function
of any court of first instance, due 10 any “Covid-19 circumstance”, for the Judicial Service
Commission (o designate, the nearest court of concurrent jurisdiction as the alternative court
in place of such court, where the ordinary function is disrupted. We observe that it is a
discretionary provision,

The Clause goes onto provide, upon such designation, such altemative court shall
consider and hear any action, prosecution, proceeding or matter filed or considered by such
court or any new matter that has been filed in the alternative court.

The proviso to Clause 3(1) further provides for circumstances, in which a transfer
should not be made, i.c., when a matter is reserved for judgement, order et al or when hearing
has been concluded.

Clause 3(2) empowers, upon the resumption of ordinary function of such original court,
for the presiding judge of the alternative court 10 re-transfer an action, prosecution, proceeding
or matter filed or considered by the alternative court more fully referred to in Clause 3(1), back
to the original court, subject to the limitations referred to in the proviso to Clause 3(2).
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The contention of the Petitioner is that this Clause is inconsistent with Article 3, 4(c)
and 12(1) of the Constitution, in so far as the mechanism of transfer is ambiguous and unclear,
that there are no guidelines pertaining to transfer of a case and that it is in conflict with the
powers of the Court of Appeal which is empowered 1o transfer a case upon an application
being made by a party.

The learned Senior Deputy Solicitor General, in response to the Petitioners submissions
contended, that the provisions laid down in the Clause itself, for the transfer and re-transfer of
cases is rooted in the law itself, as disruption due 10 any “Covid-19 circumstance™ and thus,
the mechanism was clear, precise and unambiguous.

The learned Counsel also contended with regard to the failure to lay down guidelines,
that the Judicial Service Commission, at its discretion and wisdom may take cognizance of
“Covid-19 circumstance™ which disrupted the function of the original court.

It was also contended that the power of the Judicial Service Commission to designate
a court, is not a judicial power but an administrative power and hence there is no erosion of
judicial power and that the sovereignty of the people will not be atfected.

Upon questioned by Court, with regard to the forum jurisdiction, the Senior Deputy
Solicitor General contended that when the Judicial Service Commission designates an
alternative court, as cxpressly laid down in Clause 3(1) itself, the forum jurisdiction is
conferred on the said court. It was also contended that thereafter, implicitly physical transfer
of all cases should take place and the scheme of the provision is that, it ought to be by the
Judicial Service Commission itself, although it is not expressly provided for in Clause 3(1) of
the Bill. It was also submitted that this transfer is subject however, 1o the provisions of Sections
46 and 47 of the Judicature Act No. 2 of 1978 as referred 10 at the commencement of the Clause
itself, as well as the limitation referred to in the proviso to Clause 3(1) therein.

Notwithstanding the said submission, the learned Senior Deputy Solicitor General,
tendered to Court certain amendments that will be moved to the Bill, at the committee stage in
Parliament.

We note that the principal amendment to be moved at the committee stage, is to the
afore discussed Clause 3(1) of the Bill. It contemplates, ‘by operation of law, for the
geographically nearest court of concurrent Jurisdiction” to be the assigned court (o take over
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the functions of the original court. Hence, the requirement for the Judicial Service Commission
to designate a court will not arise.

In the absence of a decision making authority and specific guidelines with regard to the
mechanism of transfer of cases as well as the functionality and duties of the assigned court,
the proposed amendment in our view, would give rise to certain other practical difficulties and
issues,

However, prior to examining the said amendment to be moved at committee stage in
Parliament, we wish to look at Clause 3(1) of the Bill in its original form and its
constitutionality,

Judicial Service Commission established by virtue of the provisions of Chapter XV A
of the Constitution, is an independent entity, vested with powers as laid down in Article 111H
of the Constitution. Clause 3(1) of the Bill makes provision for the Judicial Service
Commission to designate an altemative court in the event the ordinary function of a court of
first instance is disrupted due 10 a “Covid -19 circumstance™.

We are of the view that the discretionary power bestowed upon the Judicial Service
Commission, to make a considered and independent decision, imrespective of any specific
guidelines referred to in Clause 3(1), does not impinge the constitutionality of such Clause.
Moreover, we are of the view that it is implicit, that the mode and manner of transfer of cases,
should only take place with the cognizance of the Judicial Service Commission and consequent
to the designation of the alternative court by the Judicial Service Commission. Hence, the
provisions of Clause 3 of the Bill, in our opinion, is not inconsistent with the Constitution.

However, to avoid any doubt and to bring in more clarity with regard to the mechanism
of transfer of cases and other ancillary matters, provision may be made by including a suitable
sentence to such effect in the said Clause 3(1).

Having examined Clause 3 of the Bill in its original form, the Court would now consider
the proposed amendment that is to be brought into the said Clause at the committee stage,

By the suggested amendment, the assignment of the alternative court will be by
operation of law. Thus, the provision of designation of such court by the Judicial Service
Commission will be dispensed with. Hence, there will be no independent authority to assess
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the “Covid-19 circumstance” and to take necessary steps to transfer cases from the “original
court’ to the ‘assigned court’, For example, if the ordinary function of the geographically
nearest court of concurrent jurisdiction in the province is also disrupted due to “Covid-19
circumstance” what will be the alternative court? Where can an action be filed?

Similarly, during a pandemic, it may not be prudent or advisable to automatically
transfer all cases to an altemative court. A prioritization of cases will have to be made.

Thus, we are of the view, that there should be an independent authority bestowed with
necessary powers to assess and take decisions pertaining to transfer of a case to an alternative
court and the transfer cannot take place by operation of law alone.

Hence, we are of the opinion that the amendment sought to be moved will give rise to
numerous other issues, legal and otherwise and will not assist in achieving the object of the
Bill to provide relief and redress to persons affected by Covid-19.

In the said circumstances, we see no basis or reason in going forward with the proposed
amendment and dispense with the powers and duties bestowed upon the Judicial Service
Commission to designate and monitor, discharge and perform its functions empowered to the
Judicial Service Commission by virtue of the Constitution itself.

Thus, we are of the view, that the proposed amendment to be moved to Clause 3(1) of
the Bill at the committee stage in Parliament, should be dispensed with.

Clause 4

Clause 4 provides for conducting of court proceedings using remote communication
technology and for the Minister to make regulations pertaining to same with the concurrence
of the Chief Justice.

The Petitioner challenged the provisions of the said Clause upon the basis that this
Clause read together with Clause 11, the regulation making power of the Minister, vests
excessive power on the Minister, pertaining to administration of this Bill.
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Article 136 (1) of the Constitution, empower the Chief Justice and three other judges
of the Supreme Court appointed by the Chief Justice, to make Rules regulating the practice
and procedure of court and in sub- clause (1) makes provision for Rules 1o be made for “all
matters of practice and procedure [..] not specifically provided for or under any law”. We note,
that already Rules have been promulgated pertaining to electronic filling and wrgent digital
hearings in the Supreme Court and the Court of Appeal. Thus, we observe that in the said
circumstances, the need to empower the Minister to make regulations as laid down in Clause
4 of the Bill, pertaining to remote communication technology. exclusively to courts of first
instance will not arise. Hence, we are of the view that the provisions in Clause 4 are
inconsistent with Article 136 read together with Article 4 (c) of the Constitution.

However, the learmmed Senior Deputy Solicitor General, appraised this Court about the
committee stage amendment that is to be moved to this Clause and contended that the Minister
will no longer have a role to play under Clause 4. The suggested amendment would incorporate
the aforementioned Supreme Court and Court of Appeal Rules, into Clause 4 of the Bill and
other Rules as may be made under Article 136 within the period of operation of this Bill and
the said Rules will apply mutaris mutandis, in relation to any action, application, appeal or
proceeding conducted before a court of first instance, to the extent possible.

Hence, we are of the view, that if the proposed amendment is incorporated to Clause 4
of the Bill at the committee stage, then the inconsistency of Clause 4 of the Bill, with Article
136 read together with Article 4 (¢) of the Constitution would cease.

In passing, we may add that for elegance in language and in order to maintain
consistency, it is desirable that the terminology referred to in the written law pertaining to
similar provisions, maybe incorporated into this Clause as well,

Clauses 5,6, 7 & 8

Clauses 5, 6, 7 and 8 consist of Part IV of the Bill, wherein relief in respect of
‘exclusion of time” is granted by a court, tribunal or any other authority, to a party of a contract,
who is subject to “Covid-19 circumstance” and is unable to perform any rights or obligations
under the said contract.

1410



1411

2021 48 06

However, we observe, that this relief is not granted to each and every party 1o a contract,
but to a specific set of persons. In order to make an application for such relief, the principal
criteria is that the “contract’ should be a *scheduled contract’.

According to Clause 5, a “scheduled contract’ means any contract specified in the
schedule to the Bill or any other contract as may be prescribed, from time to time.

Upon perusal of the schedule to the Bill, it is observed that the 14 contracts specified
and more fully defined therein, are all commercial contracts.

Hence, the question posed by this Court to the Respondent was the rationale of the
classification of such contracts and whether the provisions of the said Clause would impinge
Article 12(1) of the Constitution.

The contention of the leamed Senior Deputy Solicitor General was that the implicit
categorization of commercial contracts in itself is justified as a reasonable classification with
a rational and intelligible criteria. He further contended that the said criteria was arrived at
having taken into consideration the representations of stakeholders and being satisfied, that it
is the parties to a commercial contract on whom the immediate and urgent focus of relief should
be made and the schedule of contracts is not exhaustive and can be further expanded.

The learned Counsel went on to submit that it is a matter of policy and not
constitutionality and when it comes to matters of *an economic nature’, judicial intervention
is slow and hesitant and drew our attention to a number of Supreme Court Special
Determinations in respect of fiscal legislation, which he contended was somewhat relevant, 1o
the matter in issue and thus, submitted that the classification is justifiable and reasonable.

However, we observe that this Bill makes provision to grant relief to persons affected
by “Covid-19 circumstance”. We also note, unlike Part | of the Bill which provides relief for
exclusion of time periods for any person affected by “Covid-19 circumstance”, Part [V of the
Bill provides relief only for a certain category of persons, namely parties 10 a commercial
contract and thus leaves out all the other contracting parties. The examination of the list of
contracts in the schedule of the Bill, emphasizes the said fact in greater extent. For example
items (a) and (b) of the schedule, provides that a contract for the grant of a loan by a licensed
bank or a finance company to an enterprise, where such facility is secured against any
commercial or industrial immovable property or plant or machinery, such contract falls within
a ‘scheduled contract’, whereas when a loan by the same licensed bank or a finance company
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is granted to an individual, and such facility is secured against immovable property, been a
land or residential property, such contract will not fall within the categorization of scheduled
contracts.

The selection of contracts to be classified as scheduled contracts maybe a matter of
policy but it has to be based on rational and intelligible criteria. The relief that is granted to the
contracting parties to a scheduled contract, by virtue of Clause 6(2) of the Bill, (where no
specific procedure is laid down) is only an order of court, that the period which a contracting
party was subjected to “Covid-19 circumstance™, prevented such party from performing an
obligation or exercising a right. In our view this criterion cannot be limited to commercial
contracts only and should equally apply to all contracts and any contracting party affected by
a“Covid-19 circumstance”™ should be able 1o obtain relief under this provision. The submission
that the list can be expanded, in our view, will not take away the arbitrariness of granting relief
only to centain identified contracting parties.

It is also noted, that according to the provisions of Clause 7(1), obtaining such an order
of court by virtue of Clause 6(2), would not prevent the right of the other contracting party, to
institute *an action” prescribed in detail in Clause 7(2), and the contracting party who obtained
an order under Clause 6(2) could only use the order obtained, as a defense available to such

party.

In our view, the categorization of the scheduled contracts and the privileges granted
to only the contracting parties of the scheduled contracts to obtain relief as discussed above,
does not fall within the ambit of the term ‘economic in nature’, where judicial intervention
should be slow and hesitant, as contended by the learned Counsel. Moreover, it does not fall
within the regime of fiscal legislation as well and in our view, the determinations of this Court
pertaining to fiscal legislation has no applicability in the present context. Clause 6(2) is purely
an exercise of excluding time, subject however to the time limitation referred to in Clause 9 of
the Bill.

Thus, we are unable 10 agree with the submissions made by the leamed Senior Deputy
Solicitor General, that the categorization of certain contracts as scheduled contracts under
Clause 6(2), and leaving out certain other contracts, especially in the context of obtaining
relief by way of an exclusion of a time period, when a contracting party was subjected to
“Covid-19 circumstance™ and unable to perform any obligation or exercise any right, under
such contract due to Covid-19 circumstance, is justified and reasonable and is based on rational
and intelligible criteria.
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The object of this Temporary Provisions Bill is to provide relief to all persons affected
by “Covid-19 circumstance.” In the said circumstances, we see no basis or reason to grant
relief only 1o a certain segment of contracting parties.

Hence, we are of view that the provisions of Clauses 5, 6 and 7 of the Bill are
inconsistent with Article 12(1) of the Constitution and could be validly passed only with the
special majority provided for in Article 84(2) of the Constitution.

Clauses 9, 10, 11 and 12

‘The aforesaid Clauses consist of Part V, which lays down the general provisions of the
Bill. Subject to the observations of this Court pertaining to the term “Covid-19 circumstance”,
these Clauses are not inconsistent with the Constitution.

For the reasons adumbrated above, in terms of Article 123(1) of the Constitution we
determine as follows:

(i)  Clauses2, 3,4, 6,7 and 10 of the Bill, read together with the definition of “Covid-
19 circumstance” in Clause 12 of the Bill are inconsistent with Articles 3 and 4(c)
of the Constitution and could be validly passed only with the special majority
provided for in Article 84 (2) of the Constitution and approved by the People at a
Referendum by virtue of the provisions of Article 83 of the Constitution.

However. if the definition of “Covid-19 circumstance” in Clause 12 is amended as
opined by this Court, the said inconsistency would cease and this Bill may be
passed with a simple majority in Parliament.

(i)  Clause 4 of the Bill is inconsistent with Article 136 read together with Article 4 (c)
of the Constitution and could be validly passed only with the special majority
provided for in Article 84 (2) of the Constitution.

However, if the said Clause is amended in terms of the proposed amendment
tendered to this Court, the said inconsistency would cease and the Bill may be
passed with a simple majority in Parliament.
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(iii) Clauses 5, 6 and 7 of the Bill are inconsistent with Article 12 (1) of the Constitution
and could be validly passed only with the special majority provided for in Article
84 (2) of the Constitution.

We determine that the other provisions of the Bill are not in conflict with the
Constitution and may be passed with a simple majority in Parliament. However, with regard
to Clause 3(1) of the Bill, as opined by this Court provision may be made.

We place on record our appreciation of the assistance given by the Petitioner and the
learmed Senior Deputy Solicitor General who appeared on behalf of the Hon. Attomney General.

Murdu N. rmando, PC

Judge of the Supreme Court

g

Yasantha Kodagoda, PC
Judge of the Supreme Court

A.HM.D. Nawaz J.,

I have read in draft the conclusions and reasoning of my sister judge Murdu N,
Femando PC. J, and brother judge Yasantha Kodagoda PC. J, on the Bill titled Coronavirus
Disease 2019 (Covid-19) (Temporary Provisions) and in a summary their determinations are
as follows:
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(i) Clauses 2, 3, 4, 6, 7, 8, 9 and 10 read together with the definition of “Covid-19
circumstance” in Clause 12 of the Bill are inconsistent with Article 3 and 4 (¢) of
the Constitution and could be validly passed only with the special majority
provided for in Article 84 (2) of the Constitution and approved by the People at a
Referendum by virtue of the provisions of Article 83 of the Constitution.

However if the definition of “Covid-19 circumstance™ in Clause 12 could be amended
as opined by this court, the said inconsistency would cease and this Bill may be passed with a
special majority in Parliament.

(i) Clause 4 of the Bill is inconsistent with Article 136 read together with Article 4 (c)
of the Constitution and could be validly passed only with the special majority
provided for in Article 84 (2) of the Constitution.

However if the said Clause is amended in terms of the proposed amendment tendered
to this court, the said inconsistency would cease and the Bill may be passed with a simple
majority in Parliament.

(i)  Clauses 5, 6. 7 and 8 of the Bill are inconsistent with Article 12 (1) of the
Constitution and could be validly passed only with the special majority provided
for in Article 84 (2) of the Constitution.

At the outset | would like to state that as determined by Her Ladyship and His
Lordship, Clause 4 of the Bill will cease to be inconsistent when the Committee Stage
Amendments thereto are moved and enacted with a simple majority.

While I thus agree with the conclusion reached by Her Ladyship Murdu N. Fernando
PC. J, and His Lordship Yasantha Kodagoda PC. J, on Clause 4 of the Bill, 1 am afraid that |
would dissent from their conclusion that Clauses 2, 3. 4, 5, 6, 8, 9 and 10 read together with
the definition of “Covid-19 circumstance™ in Clause 12 of the Bill are inconsistent with Article
3 and 4 (¢) of the Constitution and thus they could only be passed with the special majority
provided for in Article 84 (2) of the Constitution and approved by the People at a referendum
by virtue of the provisions of Article 83 of the Constitution.

Her Ladyship and His Lordship have opined that if the definition of “Covid-19
circumstance™ in Clause 12 is amended, the said inconsistency would cease and the bill may
be passed with a simple majority in Parliament,

Thus in the determination of the majority it is the pervasive presence of the phrase
“Covid-19 circumstance” as defined, in the aforesaid clauses of the Bill. that constitutes the
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causal factor of the inconsistency and therefore 1 would assay the definitional clause to
demonstrate that in my determination the said definition of “Covid-19 circumstance” in no
way eventuates in any such inconsistency with the Constitution. If I could demonstrate that the
definition of “Covid-19 circumstance™ in Clause 12 does not infringe the Constitution or any
of its Articles, then the corollary follows that none of the Clauses wherein the phrasc “Covid-
19 circumstance™ occurs namely Clauses 2, 3, 4, 5, 6, 7, 8. 9 and 10 would be tainted with
inconsistency with the Constitution.

Though I do not determine Clauses 2, 3, 4, 5, 6, 7, 8, 9 and 10 to be inconsistent with
the Constitution, I do subscribe to the view that the definition of Covid-19 circumstance in
Clause 12, ifat all, could be amended only on account of its tautology, which I will later advert
to in this determination. Notwithstanding the view I hold as to the amendment of definition of
Covid-19 circumstance in the end because of its inherent tautology, upon an analysis of the
definition of “Covid-19 circumstance™ in Clause 12, T determine that even in its current
format as the definition stands in the Bill, it does not fall foul of the supreme law of the

country.

I would set down my reasons as to why I determine the definition 10 be consonant with
the Constitution. Before doing so, let me observe that the proposed legislation titled
“Coronavirus Discase 2019 (Covid-19) (Temporary Provisions) BILL would appear 1o be pre-
emptive in that it is not intended to result in any extinction of liability or rights due to the
raging pandemic but rather it authorizes the dispute resolution mechanism in this country to
adapt the procedural form or timeframes to the unforeseen circumstances that have infiltrated
into every aspect of litigation. The common law concepts of force majeure and hardship
consists in the elimination of obstacles in the resolution of disputes caused by uncontrollable
and unforeseen circumstances and it would appear that the clauses under consideration namely
2,3,4,5,6,8, 9 and 10 intend 1o enact legislative responses to Covid 19 induced crises in
litigation. The majority determination deals with the exact scope and ambit of the aforesaid
clauses but | would only briefly advert to their legal effects when necessary and now | proceed
to answer the question as to why [ determine the clauses to be consonant with the Constitution.

Clause 2
The impugned definition of Covid-19 circumstance

The definition of Covid-19 as it stands now in the draft Bill reads as follows:
“Covid-19 circumstance™ includes

a) Covid-19;
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b) the operation of or compliance with law of Sri Lanka or another country or
another country or territory or an order of direction of the Government or
any statutory body, or of the Government or other public authority of another
country or territory, being any law, order or direction that is made by reason
of or in connection with Coronavirus Disease 2019 (COVID-19);0r

¢) any other circumstance arising out of or consequential to the circumstances
referred to in paragraph (a) or (b).

The gravamen of the Petitioner’s complaint was that the operation of or compliance
with any law of another country or territory would intrude on the sovereignty of the People as
adumbrated in Article 3 read with Article 4 of the Constitution, It is not as if the decision-
making process of the Sri Lankan judiciary or tribunal is intruded upon or affected by an
extraterritorial law or order but on the contrary the import of the definition (b) only means that
the Sri Lankan courts which have to take into account a Covid-19 circumstance for the purpose
of granting relicfs to litigants under the Act if enacted, will also take cognizance of a factual
consequence brought about by a Covid related law or order of an overseas country. In my view
there is nothing unconstitutional in such a provision.

Craies On Legislation-a Practitioners’ Guide to the Nature, Process, Effect and
[nterpretation  of  Legislation edited by Daniel Greenberg, Counsel  for  domestic
legislation, House of Commons (2020) has this interesting passage which makes it patently
clear that what is sought to be achieved in this Bill does not trespass on the legislative province
of the Sri Lankan Parliament nor is it an intrusion on the decision-making power of the
Judiciary in this country.

In paragraph 3.5.1 of the 12th Edition of that well-known tome on
slatutory interpretation it is unambiguously stated as follows:

“As a general rule the person on whom a power to legislate is
conferred cannot use that power to confer a further power to
legisiate. "

Il the Constitution recognizes Parliament as its legislative repository in Articles 4 (a)
and 75 of the Constitution, such a delegate vested with the legislative power of the people
cannot alienate that power and what Craies on Legislation states as a prohibition against further
delegation (sub-delegation) in para 3.5.1 of the 12th Edition of Craies, is well encapsulated in
Article 76 (1) of the Constitution.
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“Parliament shall not abdicate or in any mammer alienate its
legislative power and shall not set up any authority with any
legislative power.”

Of course this article operates subject 1o the power of Parliament to sub-delegate the
plenitude of its legislative power only to its authorized agents such as the President who is
authorized 10 make emergency regulations and a person or body who is empowered to make
subordinate legislation for prescribed purposes,

Nowhere does the proposed legislation attempt a sub-delegation of its legislative power
outside the pale and remit of Article 76 of the Constitution. Nowhere does the proposed
legislation abdicate its law making power to an external institution such as a foreign legislature,
Such an intendment is further from the true import of the Bill before us. No legislative power
is sub-delegated or further delegated to an outside instrumentality in contravention of Article
76 of the Constitution,

Let me juxtapose the impugned limb (b) of the definition “Covid-19 circumstance™ in
Clause 12 -the Interpretation Clause,

(b) The operation of or compliance with any law of Sri Lanka or another country or
ferritory, or an order or direction of the Government or any statutory body, or the
Government or other public authority of another country or territory, being any law,
order or direction that is made by reason of or in connection with Coronavirus Disease
2019 (COVID-19)

When the definition of Covid-19 circumstance includes in its limb (b) “the operation
of or compliance with any law of another country or territory, or an order or direction of the
Government or other public authority of another Country or terrifory, being any law, order
or direction that is made by reason of or in connection with Coronavirus Discase
2019 (COVID-19),” it will become inconsistent with the Constitution and more particularly
with Articles 4 (a) and 76 of the Constitution, only if that other country or territory has enacted
their legislation for the sake of Sri Lanka. The truth is to the contrary. The Coronavirus
Disease 2019 (Covid-19) (Temporary Provisions) Bill does not aim at such an impermissible
sub-delegation. Rather it only allows a Court in Sri Lanka to take cognizance of the
consequence of the Covid related legislation of the other country or territory in order to grant
time extensions and relief to a litigant possibly impacted by the Covid related legislation. The
adjectival clause “being any law, order or direction that is made by reason of or in connection
with Coronavirus Disease 2019 (COVID-19)" in Clause (b) of the definition makes it clear
that it is only a Coronavirus related legislation or order of another country whose impact is
brought to the notice of our judiciary so that it will deem it as a Covid-19 circumstance to grant
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relief to a party affected by such circumstances, Take for instance the case of a Sri Lankan
undergoing travelling restrictions to come back to Sri Lanka on account of a foreign law or
direction that has barred his jouney back home. In the meanwhile the time limit for his
contemplated suit to vindicate his rights in Sri Lanka under a cause of action may be running
out by his prolonged stay overseas but the Coronavirus Discase 2019 (Covid-19) ( Temporary
Provisions) Bill gives him a breathing space in that clause 2 (1) of the Bill enables him
to obtain an extension of time beyond the statutory time limit provided he establishes to the
satisfaction of the relevant court that he was prevented from complying with the statutory time
limit because of a Covid 19 circumstance that would include a law or order passed in relation
to the pandemic in the country where he became sequestered. The law or order passed in the
foreign country causally led to a Covid 19 circumstance and that circumstance is invoked by
the litigant for purposes of obtaining an exemption or extension of time that this proactive
legislative sceks to achieve.

In no way does such a judicial cognizance of the passage of foreign law or order that
made it impossible for him to comply with statutory time limits impinge on the sovereignty of
the People. The competent court where relief is sought under Clauses 6, 7 and 9 takes into
consideration the foreign law or order only as a Covid- 19 circumstance that made it impaossible
for a litigant to comply with time limits or perform his contractual obligations,

Itis a question of fact whether the foreign law or order prevented or disrupted a litigant
in his quest to vindicate his legal rights or perform his obligations, It is not an illegal usurpation
of the legislative power of the People that is engaged here,

The question before Court would be whether it is satisfied that the foreign law or order
made by reason of or in connection with Coronavirus Discase 2019 or compliance
thereof operated so as 1o prevent or disrupt a person to comply with limitation periods or to
perform obligations imposed or secure rights conferred by certain contracts known as
Scheduled Contracts. There are component elements that are stipulated for this excusatory
plea of Covid-19 circumstance 10 succeed. There must be a foreign law or order occasioned
by Coronavirus Discase, which eventually leads to an impossibility for a person to comply
with limitation periods or contractual obligations. The Bill enables this circumstance to be
pleaded as a defense to seek time extensions and relief from performance of contractual
obligations,

The collocation of the words in Clause (b) of the definition of “Covid-19 circumstance™
namely “operation of ...any law of ... another country or ferritory, or an order or direction
of ..... or the Government or other public authority of another country or territory...." only
connotes an extraterritorial and external phenomenon because its consequence  transcends
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boundaries, Its reliance by a person as causative of his impossibility to perform or comply with
a time limit does not result in the use by a Sri Lankan court of that law or order to adjudicate
on the merits of a dispute. Thus there is no intrusion on judicial power as adumbrated by Article
4 (¢) of the Constitution,

Accordingly I am irresistibly driven to the determination that the retention in the
impugned clause of the words “any law of ... or another country or territory, or an order or
direction of .... or the Government or other public authority of another country or
territory...." does not infringe any provisions of the Constitution, least of all on sovereignty
which all organs of government would indisputably recognize as inalienably inherent in the
People of our country.

There is another argument that is germane to the issue. When an authority of a foreign
country issues a Covid-related direction which impacts on a person’s ability to timeously
initiate legal proceedings in Sri Lanka, certainly the exercise of discretion in the foreign
jurisdiction is having a consequence of fact. By no streteh of imagination can it be argued that
it amounts to intentional delegation of legislative power. A reference 10 a foreign law or order
that emanated due 10 Covid is not equivalent to delegation. What is offensive of the
Constitution is an unlawful abdication or alienation of legislative power and in my view the
definition does not result in such an alienation. A mere reliance on a foreign law or order is
not an intrusion on sovereignty of the country. Craies on Legislation articulates the true test
of delegation at page 172 of its 12th Edition. Daniel Greenberg -the learned Editor makes the
assertion that if a particular enactment or order is made wholly without reference to the
referential use that would be made of it, that enactment would not amount to a delegated
legislation

In this instance the particular foreign law or direction of a foreign body is not made
with the knowledge that a referential use of it would be made in Sri Lanka. For instance the
law is not made in England expressly with reference 10 it becoming directly applicable in Sri
Lanka. In the case of delegated legislation in its true sense, the delegate enacts it with the
knowledge that it will have direct application in Sri Lanka. In this instance no such direct
application of a foreign law is intended but a mere reliance thereof to secure an exemption for
instance from a time limit and it does not intrude prejudicially on the legislative power or
judicial power of the People. Our domestic legislation is rife with such examples.

The one-month time limit stipulated in Article 126 (2) of the Constitution is deferred
by section 13 of the Human Rights Commission Act, No 21 of 1996 which provides that the
period of time where an inquiry is pending before the Human Rights Commission shall not be
taken into account in computing the one month time limit prescribed in Article 126 (2) of the
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Constitution. Thus a mere impact on the Fundamental Rights jurisdiction of the Supreme Court
alone does not impinge on the sovereignty of the People-see Priyantha Jayawardena, PC J., in
the Special Determination on “Twentieth Amendment to the Constitution™ S.C.S.D.No 01-
36/2020. Since a Covid circumstance transcends passport control, it is immaterial that its
impact arises from an impossibility arising from Sri Lanka or overseas. In my view the scheme
of the Bill is premised on the doctrine of lex non cogir ad impossibilia,

Broom's Legal Maxims (11th Edition, p 177) indicate that however mandatory a
provision may be, where it is impossible of compliance that would be a sufficient excuse for
non-compliance particularly where it is a question of time factor, It is but fair that relief is
molded, varied or re-shaped in the light of updated facts. The proposed bill in my view puts
the doctrine on a legislative footing.

In the circumstances I determine that the presence of the sub-clause (b) in the definition
of the phrase “Covid-19 circumstance™ does not infringe any of the provisions of the
Constitution and the appearance of the phrase “Covid-19 circumstance”™ in Clauses 2, 3, 4, 5,
6,7, 8,9 and 10 does not render those clauses inconsistent with the Constitution, As such it is
my determination that these clauses can be enacted with a simple majority in Parliament,

An Amendment of the Definition of Covid-19 Circumstance

[ have already opined that despite my holding that the definition of Covid-19
circumstance as it stands in the bill is not inconsistent with the Constitution, it will not be
repugnant if it is sought to amend the definition,

The bill in its current form defines the phrase in Clause 12 as follows:
“Covid-19 circumstance” includes
a) Covid-19;

b) the operation of or compliance with law of Sri Lanka or another country or
another country or territory or an order of direction of the Government or
any stautory body, or of the Government or other public authority of
another country or territory, being a any law, order or direction that is made
by reason of or in connection with Coronavirus Disease 2019 (COVID-
19).0r

€) any other circumstance arising out of or consequential to the circumstances
referred to in paragraph (a) o (b),
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Though the formulation is consonant with the Constitution, a close scrutiny will show
that sub-clause (b) is in effect an example of sub-clause (c). It is for this reason 1 observed that
clause (b) is tautologous as sub-clause (c) would adequately cover sub-clause (b). In such
circumstances even if sub-clause (b) is deleted and a new definition is reformulated as below,
the Bill will have the salutary effect it seeks to achieve. In my view the amendment would only
be a distinction without a difference.

The new formulation
The definition could be suitably amended in the following way to avoid tautology.
“Covid-19 circumstance™ includes
a)Covid-19;0r

clany other circumstance arising out of or consequential to the circumstances
referred to in paragraph (a).

Clauses 5, 6, 7 and 8 of the Bill

I'next turn to Clauses $, 6, 7 and 8 which are found in Part IV of the Bill, It is under the
acgis of these clauses that parties to a “Scheduled contract” are granted relief in respect of
their inability to perform their contractual obligations or in the enforcement of contractual
rights emanating from the said Scheduled contracts they are empowered to institute actions.

Clause 5 of the Bill reads as follows:

For the purpose of this Part, a “Scheduled contract” means any
contract specified in the First Schedule to this Act or any other
contract as may be prescribed, from time to time.

In terms of this Clause, a Scheduled contract would be any contract specified in the
First Schedule to the Act or any other contract as may be prescribed from time to time. A close
scrutiny of the Scheduled contracts in the First Schedule would indicate that the Scheduled
contracts in the First Schedule do not evince a comprehensive and closed list. The use of the
word “include™ in the First Schedule shows the intention of the legislature to enlarge the scope
of Scheduled Contracts. The enlargement can take place either by subordinate or delegated
legislation made by the Minister from time to time or from an argument that a particular
contract on which relief is sought is indeed included within the rubric of Scheduled contracts.



1435 2021 48 06 1436

I would for purposes of clarity set out the Scheduled contracts that have been specified
in the First Schedule:

Scheduled contracts include-

fa) a contract for the grant of a loan facility by a bank licensed under the Banking
Act. No. 30 of 1988 or a finance company licensed under the Finance Business
Act, No. 42 of 2011 to an enterprise, where such facility is secured, wholly or
partially, against any commercial or industrial immovable property located in Sri
Lanka;

(b) a contract for the grant of a loan facility by a bank licensed under the Banking
Act, No. 30 of 1988 or a finance company licensed under the Finance Business
Act. No. 42 of 2011 to an enterprise-

(i) where such facility is secured, wholly or partially, against any plant,
machinery or fived asset located in Sri Lanka; and

i} where such plant. machinery or fived asset, as the case may be, is used for
manufacturing. production or other business purposes;

fc) a performance bond or equivalent that is granted pursuant to a construction
contract or supply contract;

(d) a hire-purchase agreement within the meaning of the Consumer Credit Act, No.
29 of 1982, where the gaod hired or conditionally sold under the agreement is —

(1) any plant, machinery or fixed asset located in Sri Lanka, where such plant,
machinery or fived asset is used for manufacturing, production or other
business purposes, or

(ii) a commercial vehicle;
fe) alease of -

(i) any plant, machinery or fixed asset located in Sri Lanka, where such
plant, machinery or fixed asset is used for manufacturing, production or
other business purposes; or

(1) acommercial vehicle;
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(0 a finance lease within the meaning of the Finance Leasing Act, No. 56 of 2000,
where the equipment provided under the finance lease is-

(1) any plant, machinery or fived asset located in Sri Lanka, where such plam,
machinery or fived asset is used for manmufacturing, production or other
business purposes; or

(it} a commercial vehicle;
(g) an event contract;
(h) a tourism-related contract;
(1) a construction contract or supply contract;
(i) a lease of non-residential immovable property;

(k) an opiion given by a housing developer to an intending purchaser for the purchase
of one or more units of housing accommodation;

(l) an agreement between a housing developer and a purchaser Sor the sale and
purchase of one or more units of housing accommodation;

{m) an option given by a commercial property developer to an intending purchaser for
the purchase of one or more units of commercial property;

(n) an agreement between a commercial property developer and a purchaser for the
sale and purchase of one or mare units of commercial property.

It is parties 1o the above contracts who secure rights under Clauses 6, 7 and 8. In terms
of Clause 6 of the Bill, a party who is unable to perform an obligation imposed on him by the
contract but who is subjecttoa  Covid-19 circumstance can make an application to court or
tribunal to seek a deferral of his contractual obligation. If a Covid-19 circumstance has
prevented a party from performing his obligations or exercising his right under the contract,
the period of such circumstance would be excluded from the period within which such party
would otherwise be required to perform the obligation or exercise the right.

According to Clause 7 of the Bill any party who could vindicate a right against any
other party under the contract who is otherwise subjected to a Covid-19 circumstance can
institute proceedings against the other party. In such a situation the proviso to Clause 7 (1)
enables the other party to plead his inability due to Covid-19 circumstance as a defence. The
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actions that a party could institute arising from the Scheduled contracts are said to include the
type of actions sct out in Clause 7 (2).

Clause 8 of the Bill clarifies the position that the relief that is granted under Part IV of
the Bill is only a deferral of the contractual obligations or rights and they would in no way
constitule an extinction of the contractual obligations or rights.

The quintessential issue that came up in the course of the argument was whether the
Scheduled contracts expressly listed under the First Schedule would constitute the creation and
classification of commercial contracts as a class and whether in such circumstances the
categorization can be justified with rational and intelligible criteria.

If one takes a closer look at the Coronavirus Disease 2019 {Covid-19) (Temporary
Provisions) Bill under consideration, there is indeed an underlying deferral of contractual
obligations or rights that arise from commercial contracts. Take for instance the following
contracts given in the First Schedule:

a) a contract of loan given by a bank or a finance company to an enterprise
which has secured that loan against a commercial or industrial immovable

property;

b) a secured loan given by a bank or a finance company where plant
machinery or a fixed asset etc have been given as a security;

¢) aperformance bond given in the case of a construction contract or supply
contract.

The list is undoubtedly not exhaustive but one could perceive the underlying policy of
the legislature to treat these industries and persons as having been disrupted by the Covid-19
circumstance, which has in tumn debilitated their ability to service the loans granted by lending
institutions.

In the case of a performance bond issued at the instance of a builder, a call on the
performance bond is a right inhesent in the beneficiary of the performance bond namely the
employer who has entered into a building contract with the builder. The issuer of the
performance bond may be a bank or an insurance company who has a contractual liability to
pay on the call once a breach of contract is brought to its notice. Here the builder is empowered
under Clause 6 to seek relief. Clause 7 will enable the beneficiary to exercise his right to call
on the performance bond. The proviso to Clause 7 (1) provides that a COVID-19 event will be
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@ defence to any breach of contract claim if it is the reason for the inability to do something in
pursuance of the contract.

Itis in public domain that construction contracts have been hit hard by the Covid-19
pandemic. The raging pandemic has had the side effect of disrupting supply chains and limiting
working hours along with myriad other issues great and small that have left contractors staring
a completion dates they have little hope of meeting. In order to get protection under the Act
the burden of proof is on the builder to prove his inability to perform the obligations
which must be, to a material extent, caused by a COVID-19 circumstance. As it stands. a
COVID-19 circumstance is defined broadly as:

a) Covid-19;

b) the operation of or compliance with any law of Sri Lanka or another country or
territory, or an order or direction of the Government or any statutory body, or of
the govemment or other public authority of another country or territory, being
any law, order or direction that is made by reason of or in connection with
Coronavirus Disease 2019 (COVID-19);

If a party to a contract encounters issues due to the laws of other countries, sub-
clause (b) would be very useful in circumstances where a party is delayed by suppliers
or where personnel are unable to travel due to COVID-19 measures. In any event | have
dealt with this issue before and the citation of sub-clause (b) in this context is only to mirror
its relevance to the issue of the builder.

[ have sought in the above discussion to pinpoint the legislative policy which seems to
pervade the ameliorating clauses that provide relief to these contractual parties.

The issue that came up before court was whether the legislature could group together
these contracts without offending Article 12 of the Constitution. Articlel2 (1) of the
Constitution specifically spells out that all persons are equal before the law and are entitled to
the equal protection of the law. It is realistic to pose the question as to why small time
borrowers and individual house owners who have secured their loans by mortgaging their
housing have been excluded but it is axiomatic that their non-selection is not per se
discriminatory and arbitrary provided that the legislation is so pervasive as to promote a
legitimate aim and policy.

A consequence of this classification certainly triggers the argument that other
borrowers and contracting parties are not entitled to the same rights. But it is a given that it is
legitimate and rational for a legislature to enact a law specifying a threshold. As could be seen,
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undoubtedly commercial enterprises which have entered into Scheduled contracts have
suffered financially that the legislature has felt it legitimate to give them a shot in the arm by
giving them deferrals and postponement of the enforcement of their contractual obligations,
Some of these enterprises employ a whole host of work force that retrenchment due to the
Covid-19 pandemic has been abundant and these enterprises have not been able to finance their
loans though they have contributed to the national economy.

It is no secret that the Covid-19 pandemic and its impact on economic activity have
resulted in many businesses being unable to fulfill their contractual obligations. As a result
such businesses and enterprises are exposed 1o the consequences of failing to comply — such
as claims for damages, forfeiture of deposits, termination of leases, insolvent proceedings elc.
In the circumstances if the legislature goaded by a legitimate policy to protect and give relief
to this category attempts a classification, this could hardly be condemned as discriminatory. If
the legislature had felt that they would afford this relief to this category because the blows on
their coffers are harder and they should be resuscitated to promote economic activity, the
legislature is guided by a legitimate aim and such a classification would not offend Article 12
of the Constitution.

This differentiation is not arbitrary or unreasonable, and is referable to a legitimate
object, namely, to facilitate the recovery of these institutions who, in the legislative eye, play
a significant role in the provision of cash flow for the promotion of the economy. The
consequential discrimination from the point of view of the small time borrowers and weaker
parties to a contract is almost inevitable. Whenever there is a classification permitted by Article
12, there will be consequential differences.

I find that there is rationale in the classification sought to be attained by the Bill and
though it is axiomatic that Article 12(1) of the Constitution postulates that equals must be
treated equally and unequals cannot be treated equally, it is ingrained in Article 12 (1) of the
Constitution that the state is allowed to classify persons or things for legitimate purposes-
Perera v. Building Materials Corporation (2007) BLR 59 and Dayawathie and Others v. Dr.
M. Fernando and Others (1988) 1 Sri LR 371,

In the circumstances the classification made in clause 3, 6, 7 and 8 read with the First
Schedule of the Bill is based on intelligible differentia and it bears a reasonable and a rational
relation to the objects sought 1o be attained by the Bill.

In S.CS.D. No. 27/2004 re. “Inland Revenue (Amendment) Bill", the Supreme
Court categorically determined as follows:
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“The substantive provisions of the Act grant concessions Srom
income tax or impose and clarify labilities. The Sormer
Constitutional  Court and this Court have in several
determinations stated that in taxation matters the legisiature has
the greatest freedom of classification and concessions granted or
liability imposed have not been held to be inconsistent with
Article 12(1) which provides for the equal protection of the law.”

1 would cite in this connection a decision of the former Constitutional Court made in
respect of the Finance (Amendment) Act, of 1978. The Court observed as follows:

“In taxation matters, even more than in other fields, it is well
established that the legislature has the greatest freedom in
classification. In deciding whether a taxing law is discriminatory
or nol it is necessary to bear in mind that the State has a wide
discretion in selecting the persons or objects it will tax and that
a statute is not open to attack on the ground that it taxes some
persons or objects and not others. It is only when within the range
of lts selection the law operates unequally that it cannot be
Justified on the basis of any valid classification.

A slew of Special Determinations of this court in respect of fiscal fegislation has
emphasized this dictum that the policy of the legislature if it is referable to a legitimate
objective is best left to the legislature and there has been judicial reticence and non-
interference with such policy.

I take the view that the co-equal status of legislative, judicial and executive branches
of govemment has entailed a significant degree of judicial restraint concerning matters that
properly fall within the purview of other branches of government. Courts tend to shy away
from reviewing the merits of matters involving intricate balancing of competing policy
considerations that “judges are ill equipped to trespass into these domains and adjudicate

It is worth adverting 10 the observations made in the Colombo Port City Commission
Bill (SCSD 4, 5, & 7-23/2021)

"This Court has on numerous occasions emphasized that in
revenue matters, in making classifications for the purpose of
granting concessions or imposing liability, there is a wide
discretion. [Inland Revenue Amendment Bill S.C.S.D. No.
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3/1980; Finance Bill S.C.S.D. No. 28/2004, Value Added Tax
(Amendment) Bill S.C.S.D. No. 29/2004, Value Added Tax
(Amendment) Bill S.C.8.D. No. 2/2005, Finance (Amendment)
Bill S.CS.D. No. 62005, Inland Revenue (Amendment) Bill
S.C.S.D.No. 5/2005, Default Taxes (Special Provisions) Bill
S.C.8.D. No.02/2009]. Such measures would be considered as
inconsistent with Article 12 of the Constitution only if they are
manifestly unreasonable or discriminatory”

No tinge or taint of arbitrariness or unreasonableness could taint the policy
objective behind Part IV in categorizing Scheduled contracts as Clause 5 empowers the
Minister to prescribe any other contracts from time to time. In other words the Minister
has been empowered by Clause 5 of the proposed Bill and Clause 11 (1) of the Bill
empowers the Minister to make regulations in respect of all matters which are required
by this Act to be prescribed. In other words a discretionary power has been conferred
on the Minister by this proposed legislation enabling him to add additional types of
contracts if needed. It automatically follows that any inaction or even action on the part
of the Minister in regard to his power of expanding the list of additional contracts can
always be challenged under Article 126 of the Constitution. This takes away any
allegation of arbitrariness or discrimination that could be leveled against this legislation
as the list of Scheduled contracts is not fixed or static. Given the fluid nature of the
Covid-19 situation, it should not be assumed that it is the end of the road for small time
borrowers and house owners who have hypothecated their accommeodation. There could
be subsequent additions in the event individuals and specific industrics come under
further financial pressure,

Therefore the non-selection of any other borrower and a party to a contract is
not anathema to Article 12 of the Constitution. Though the legislature may not have
decided now not to give them relief, it has appointed a delegate 1o ameliorate their
hardships in the future.

The question of priority that has been given to a specific category appears to be
galvanized by social engineering and economic consideration and I take the view that
owing to the polycentric nature of decision-making on Covid-19 measures and the
concomitant legislative response in the form of this legislation, the views of the
legislature and executive will cary much weight before this court. In such
circumstances | determine that Clauses 5, 6, 7 and 8 of the Bill are consistent with
Article 12 (1) of the Constitution and could be validly passed with a simple majority.
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For the aforesaid reasons the pith and substance of my determination in terms of Article

123 (1) of the Constitution would be as follows:

(i)

(ii)

Clauses 2, 3, 4,6, 7, 8, 9 and 10 read together with the definition of “Covid-19
circumstance™ in clause 12 of the Bill are consistent with Article 3 and 4 (c) of the
Constitution and could be validly passed with a simple majority.

The Definition of “Covid-19 circumstance™ could however be amended owing to
the fact that sub-clause (b) is an example of sub-clause (c).

Clause 4 of the Bill is inconsistent with Article 136 read together with Article 4 (c)
of the Constitution and could be validly passed only with the special majority
provided for in Article 84 (2) of the Constitution.

However if the said Clause is amended in terms of the proposed amendment
tendered to this court, the said inconsistency would cease and the Bill may be
passed with a simple majority in Parliament.

(iii) Clauses 5, 6, 7 and 8 of the Bill are consistent with Article 12 (1) of the Constitution

and could be validly passed with a simple majority in Parliament,

I also determine that the other provisions of the Bill are not in conflict with the

Constitution and may be passed with a simple majority in Parliament.

I'wish to place on record my appreciation of the assistance given by the learned Counsel

for the Petitioner and the learned Senior Deputy Solicitor General,

1

Judge of the Supreme Court
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asked the Minister of Environment:
(a)  Will he admit that -

(i) a furnace oil power plant has been
established in the Embilipitiya Divisional
Secretary's Division of the Ratnapura
District;

(i) a serious harm is caused to the environment
due to the operations of the aforesaid power
plant;

(iii) the proper procedure is not adopted in
granting the Environment Protection
Licence for aforesaid power plant?

(b)  Will he inform this House -

(i) the name of the owner company of
aforesaid power plant;

(i) the period of agreement with aforesaid
company;

(iii)  whether measures will be taken to minimize
the environmental damage caused by
aforesaid power plant?

(¢) Ifnot, why?
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(=) @srGmed, ersir?
asked the Minister of Youth and Sports:
(a)  Will he inform this House of-

(1) the number of new members appointed to
the National Sports Council;

(ii) their names and qualifications, separately;
and

(iii) the service expected from them for the
development of sports?

(b) Ifnot, why?
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(The Hon. Namal Rajapaksa - Minister of Youth and Sports
and State Minister of Digital Technology and Enterprise
Development)
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asked the Minister of Agriculture:
Will he state -

(@)

(b)

©

(d)

(1
(ii)
(iif)

the pear production in Sri Lanka in 2018
and 2019, separately for each year; and

whether measures have been taken to
increase the pear production;

if so, what those measures are?

Will he also state-

@
(ii)

the number of pear varieties found in Sri
Lanka; and

the names of the districts in Sri Lanka

which have a suitable climatic condition for
pear cultivation?

Will he further state-

@)
(i)

(iif)
@iv)

whether Sri Lanka imports pears;

if so, the amount of money spent on
importing pears to Sri Lanka in 2018 and
2019, separately in each year;

whether Sri Lanka exports pears; and

if so, the income received through the
export of pears in 2018 and 2019,
separately in each year?

If not, why?
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asked the Minister of Justice:

(a) Ishe aware that -

)

(ii)

a notice was published in the Government
Gazette dated 29.03.2019 in order to recruit
persons to the post of Prison Guard,;

as per that notice, a competitive
examination for recruitment was held in
June, 2019 and a physical fitness test was
conducted in November, 2019 for the
selected candidates based on the results of
that examination?

(b)  Will he inform this House-

(M

(ii)

the cost incurred on the above-mentioned
recruitment process by the Government so
far;

the number of vacancies for the post of
Prison Guard existing at present;

(iii)  whether opportunities would be given to
the candidates selected under the above-
mentioned recruitment process in filling
vacancies for the post of Prison Guard; and

(iv) if so, the date on which appointments
would be given to those candidates?

(¢) Ifnot, why?
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(7) @G, sreir?

asked the Prime Minister and Minister of
Buddhasasana, Religious and Cultural Affairs:

(@) Is he aware that a project titled “Wayamba
Cultural Square” had been implemented?

(b)  Will he inform this House -

(i) the number of persons who had been
employed under the project in 2015;

(ii)) the number of employees who had been
removed from the project after the year
2015;

(iii)  the basis on which they were removed;

(iv)  the number of persons who were employed
after the year 2015; and

(v) the basis on which they were employed?

(¢)  Will he also inform this House-

(i) whether he admits that persons who had
been employed under the project had been
removed due to political reasons?

(i) if so, whether measures will be taken to
serve justice to the aforesaid employees?

(d) Ifnot, why?
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asked the Prime Minister and Minister of Finance:
(a)  Will he admit that -

(1) the Government of Sri Lanka has repeatedly
stated that Sri Lanka has been maintaining
an unblemished history since Independence
with regard to repaying of debt; and

(i) Moody’s credit rating agency has
downgraded the repayment ability of Sri
Lanka by two levels from B2 to Caal?

(b)  Will he inform this House, relating to Sri Lanka, -

(1) the total value of interest and amortization
payments for the years 2020, 2021 and
2022;

(ii) the total forecast budget deficit for the years
2020, 2021 and 2022;

(iii) the Government's revenue for the first,
second and third quarters of the year 2020;
and

(iv)  the total forecast revenue for the years 2020,
2021 and 20227

(¢)  Will he also inform this House -

(1) the measures to be taken by the
Government of Sri Lanka to avoid default;
and

(ii) the impact on the economy of Sri Lanka, if
the Government defaults on its debt?

(d)  Ifnotwhy?

oG ¢85 BDd W»AGHE @wmo (e o HId»

edege e ©Y Cids DdDwIe YRwdmoen Cass

4@ &)

(wreryfl@ dlg Bleurl sLUrTeL - BlF), cpevserd Fheng

wpmid rE  Csrflowpund wmfrewliy @) rTernis

O|EHLOFFIT)

(The Hon. Ajith Nivard Cabraal - State Minister of Money

and Capital Market and State Enterprise Reforms)
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I want to tell the Hon. Member that all these have
been done according to the procedures that had been laid
down and that there has been absolutely nothing that they
could show as being erratic, erroneous or illegal. Now,
just because they want to sling some mud, which is their
normal practice, they are doing it. - [Interruption.] So, 1
want to just tell the Hon. Member that we held him in
esteem; we thought he is a banker and that he has certain
norms which he used to follow. But, I am afraid that now,
I cannot think of you the same way when you ask this
kind of questions, Hon. Member. So, I would ask you, if
you like, to raise it separately as a Question and we will
give you a complete answer.

Thank you.
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(20) @er@msv, eyeir?

asked the Minister of Highways:

(a) Is he aware that the road leading to Kurikattuwan
via Valukkiyaru-Arali-Velanai and Pungudutivu is
the main road in the Velanai Divisional Secretary's
Division in the Jaffha District?

(b)  Will he inform this House -
(i) the length of the aforesaid road;

(if) the date on which the aforesaid road was
last renovated;

(iii)  the amount of money that was spent on the
aforesaid renovations; and

(iv)  the funding source for such renovation?

(¢) Is he also aware that people in the above-named
areas are facing difficulties as the aforesaid road,
which is a major transport route, has not been
repaired?

(d)  Will he also inform this House -

(i) the reasons for not renovating the aforesaid
road for a long time; and

(i) the date on which that road will be
renovated?

(e) Ifnot, why?
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asked the Minster of Power:

(a) Ishe aware that -

(1) Quality Assurance Reports of chartered
engineers have not been asked for so far
when submitting applications to get 30-
ampere and 60-ampere three-phase power
connections;

(i) however, Quality Assurance Reports of
chartered engineers are asked for it since
recently; and

(iii) more than Rs. 25,000 have to be spent to
obtain the aforesaid Quality Assurance
Report?

(b) Will he inform this House whether steps will be
taken to do away with the methodology of asking
for a Quality Assurance Report when applying for
a 30-ampere and 60-ampere three-phase power
connection or provide some concession for it?

(¢) Ifnot why?

oG Ve @RvBesd® Oum (B¢BAE 3@imsn®))

(wreryflg Leveiy HanliGlumw - eresd oemidFi)

(The Hon. Dullas Alahapperuma - Minister of Power)

OO ®ONE®ROB, #®8wd 30 ww 60 enmE B¢B
0@V ER O1BO e ¢we® BBe®2 Ovm 8O dSEH
980530 BT s8Feen D180 9EE 83> 2D »ORB
o0 B3 oemEus Osgnded ydmewsy gvEe
Beasler’. g Dnewsi® & ydme BOAE 00 dvyn.
CoNdenss Drewsy B, eme® DHO0W ®femony
Oom 8O exwd afd 20w, 30m» 80 0®s Hwrtem
005D, YT Om 8O emg®sY 8O g0 ¢1®8wd
30 w2 @818 60 enmE 98W® wewr @O wHBWm®w C
2o edon D Bomw ®C Bedmds. 0 Boews 2020
20ided OneCaws SRwOy By 0dc Bedmdr.
B 0® yadmw B0 0dsis .

OO DOINBBROB, YE»H@O 8w BET Bedm Ben
© O® BEBJ esvrem* mSmda.

* esee@esw @» »d» g¢ 8EO:
* FUTLTL_ G860 sweudbsLIL L aflsoL
* Answer tabled:

(a) (1) @@8s8 30 won ¢@8s8 60 wgy® wews DoEH
@oBesIciDdewmed »ISD wywdmen 9EE 83©
emER D0 BOW ne WEH® 8O Hwr®m Bw.
OB wuBmws ¢das D5ed $8ewdGm 88m wo
edug @:10d eDREDsT anusInd BB addBe B8
58BwmO a0 B W6 B DO w20 BB wewaes.

(i) O 8O emedsy 8O sgOc ¢@8wd 30 e 60
e B¢B wry® wew 08 wwBme I 2
g0as DO Boeww WS . 000 gDEBEHOR &>
8 et Ome BB arnd DEDe® YOO
BoFeenns SO ww 05 o ©eNIDWE
gosIns BEE® sdBed (DedsIoc) B8 yBBws
0208005 oo egde Bw gB O Beam D
G000 50 w@WE. deud, Ve 8O eBWEo
BB eg® wewn WOm 98O ¢ wicHe @»
5@meBsl OE O Beamts aFaBe wn BB
gD E 008 B¢E bBmwxsy - electricians -
B8y 8¢E DwBsy O BBO ded BB yBBwx
@200 DO YRoY® 6B O ¢ Dolizn B am. B
w0 geRS emRINBEOC guusInd BB vddBe
BE y8Bwmo (wiring standard) ¢2:® m6 B O
@500 BB G S¢EAC Vel DoRO S5
o B Boenws Hwdom mom c&.

0B~

(1) awstes B¢ ofBer (Sodvews’® ommcE DB
0OV H) 8w S Ow wBm BB wcHe @n
DCES &0 YOuE Diw O Bwidd. e®® mbwew Eomo
B¢BAC veced oddmes’ 88 @ BB gmdws
RIS ©n De®sY 8enIBmwo eI Bt Bk Wi PO
Comn DeEAC Ol Omwd. BewdBmusied neyd
D0 Comn DEEIC Vel Bwindd €odn docH B8
@-8es36100ewx - Chartered Electrical Engineer - ®8xs7 e®®
s G 88 ¢0 8¢ WO,

) ©0@sewsY 88 @e®Bs Daews’ wicewm IgB
s8eniBmwried BwdE A ecmed #®8ss 30 dmEe
BeB wiu®@B. emgd 00 8200 nE WS Ced gemms
gedadE 1@8wl 30 dmEr e W@ wews 0 OOEE
8¢8 @-8ericiddeumed wuBmwus G 80 adas 6z%ed.

(i) Ooes BB @-desicios’ B8z gv Wom CIB
©ednd, B¢E vddBed yrmms W wBEGmD
eO5I® gog dohimed BHI® amp edmed Bu wim.
dei aw O CID Yo wOIBTVewsT B DO
end Bw®ws BEOD Eown SEIC OHREWO
DB 0@ m. 0w DEDOEE 0@ YeE
Si8we@ 10,0005, 6i8sE 15,0005 gm0 90 Bosuvencs
®@d.

0® 8OITVewsy ®OWD WOT) CID Cown DEEIC
edced Bwoes8-d 8 83 [lelet=]
@8eIciOdied »H® BSOS oo B¢EAC
eicw B85 8¢8 ©BendBmwrio wuwy CIB
@m0, AP 00 B vensy d® B gog Dolimd G
OB 8800IBmwed WBwd .

o®® 8w wewr DaBmesy 8857 gw mO® ®edn
2@ Dewsy BBE® Bw®@mw BBe® ©Bw@d
©wE0 ACD oCw 9GS 0@ Dxmdos B¢EAc
2@msrean B85 § oo 9-8esIds; mOYecs -
Engineering Council of Sri Lanka- ¢®» ow® =¢
Bed.

(@#0) B¢ avyno Bw 88» o edegdEO Om 0B DEd0
@R BEDE guusins BB vddBe B8 yBBwmO amd B
WO @B DO w0 WE @B, & 2 gu5Ins I8 adBed
5®8w ©@sIVewsY wuBmwE CR OB FD@sHDe®sY
D0 BB 9 BwrD ©50& .

Boes e ey @0 BEEOER BB mELuIned Bwiees
BB 88wy e BBe® ww dEHr o 2o® - licensing -
BB § Comn vy cvewdBm 0mBw® wy § Gomo
@8esIc gawmmew - Institution of Engineers, Sri Lanka - @8»Y
@® DT §a0®® WS Bed). VWL @D BVYS WOP O,
9280l 0T BB BB Tersy BB 00O ewdw EI
030 Bbedn BBLO Comn S5EAC OHRCs godde omed.
300l OB e0@ciBvn Bwi®m Hoewr Do
980530 wvBmw 8@sIVews? 88E yBusiBen Buwir®m
BBe® w0 Bwd ar>.

(80 g€ ev»ed.

®5; Botd @S ess Dwmo

(omessrLyLolg Smisiv Qpsveasir)

(The Hon. Kins Nelson)

foleT} HOBNOA, §o 0e0® -Seodsvens’®
©0eITINID SFFBwmed- 8o W O 8B 8 e®IE
Bodmrydn. 8 0®IF D@ 00100 Qidend®8 widmo
O, FeEEE Cown SEIC VWSS ©®w®
agreement Omz sigh WO OB PpIEdend®8  Eab
os¥ery. ©0 HOBROB, & mced 5O B e@IE BBwIO
@ BEsiemre »OTm @i 005 & By ewn. g5l o pih
eOICOED B creasieny vy & B 8Bwmd 8 e,
B HOB 0@ 8 e®IE OR mosTeny. HYW JrIdend®s
O ©808 WO B @wwd® apg O B3O ICH
D@,



1505 208Ee@xInd 1506

[0 Botd emnFesrst @wmn]

@O0 HOBROSB, AIeesy 08 0® 9FB0E wosies’.
& gw QsiEdend®bl 008 menw S0dw o ¢BizN B,
& cOICOE D@ omeddn yiemwed OB BB iy
e0dsiny 8¢ edslesy. ©d OBROB, VYO »OW eI
geddames 8B OmD. g ©d “8&imews’ emeds
e®IEDED 8 oo mywy.

O VR gRVBesd® dvm

(wrewrfl@ Lsvev 9aniGlL(HLD)

(The Hon. Dullas Alahapperuma)

OO DOIBNGDROB, ©; OTER® Bwsd wdens @
CWO  @ped ACH om0 wdylemews gund.
@R Y0 eEFFme Bewddmw »om ¢ed oo on.8.0.
D083 OIEn e0d8e® yedned Byen OB
ydme @ 0dn 928s WIE, 0 & v euedoBmd
@ . 88 & ydmw BOdR mer. 38 mEDsTm wewo
Bodes 20500 ocs e o¢» industrial tariff om
05007 Unit O™ gw mosTes’ 8w 11.508.

©0 OBIEROB, DI BwsIesy KVA charges o»&.
@® cDEOE O erumed, dw Bedn abgcws. 80 oud a8
B¢C s 00dIH ww® WEWLH ¢BIvN Dred, EOOIA gw
8@ITVewsy 0¢w®8 3105 ¢ ¢ Bede wwm @
8Eedew Hwid®m mOnIny DEoetednin) 5.

O Botd @S35 Dz

(oreTL @ Hiien Gpevesir)

(The Hon. Kins Nelson)

OO DOIBNIDROB, Oed @B and y@mw e®wrd.

OO HOBROB, wandd B¢l s8owndvmedd B8 Iwmw
60 ¢ wymeE eI e o). Seodvewrs®
©eeITINOR eEiemed OEmrie, SREWE, ©8888w
0O BOED Ced® BHHZOD ¢ ©® e Deenrnmw B3
B¢B v e0d 05y 98 HFFOGH ¢ 0D BeadmDo.
& Ben 8¢8 Jmm 60 ¢ e wnme, Emm 90 ¢ e
¢¥erns 0B Bwo OO ewddsn S,

@0 D gR¥EEsI® Bvm

(wressryflEg sVl BaniGLIHLD)

(The Hon. Dullas Alahapperuma)

OO WOILNBHROB, OO OB wmdersy HOB
o®® owldrNd 928ur WO e, O© In®ed
@wdBEND0 ©d WOBHB e® Mmderns Bwsles’. Bdww w®H
8T BBwO ofemit, Cown S¢EIC LHRRVEWO gwny
s8ewdBmesiod w.amnd B88wxm 6.58. O ¢@ncd LECO
OO gws wBewdBmwsy 585,000 @xImd.

©0 OEROA, B8 Jwm 0 - 30 gned 8eBw 08D
WO w00 e 128. & gw »O8, ¢8)® DgBw y@renws
sBewddmwe mOn afwm 8By, Sgwd, 88 dmm 30 - 60
el sBewddmw won 88w e 158 9uImdl. 0808
mg 88 JImm owmm 0 - 30 gnd 58, & Swm»wed gw
wotesy giBwuE 3.508. 0808 me S¢& Jwm wwm 30 -
60 gmd »O® Ie®eO g WmOsterd, GBwsE 5.858.
e0@msewsy ¢ 1Y B8 Cnmer sHme BOBTH we Bwe®
cBed 23.878. dmwemd o8wsE 23.87x Bwe® wmo
Beedny dgBw 0vdE cHs 12m0 e¢md, ¢i8sE 3.50
0ees’. Sg®d, endE ey 1520 6i8eE 5.85 ewewmeny

@co. J Besiesy, e0dE cFs 27m0 ecsiost Snmws
aemd 58wE 3.500, snFo® 8wE 5.800. @® Booes
c® 27 c0medsy Comn SEEAC OeWAEH ¢fdidemd ¢Om
Bwe® OBuE dBwm» 20ws ©u®em dm»d. OB
PHNCEW W CADD, ¢ CABID Bws Om 053 SHFw
Onw, OO0 DONEBROB. LB, D¢EIC LHBRVEw®
cBed 2380 O S wemy BB Imman ecsleny
8w 3.500 e 58w 5.800.

@O0 OTEROB, VI Bws mdens & BEnsImda.
001, @8Sme OF® ©d B, dedvewsi® eecBHm
dBw W0y aBdYBiemed Gcwe® 8o aB8d edcs
Bedm 0. & B g8 B dDaewsy Bedemen Bns
eonmes, § BBO mom S¢Bw Busid mosisy du Bwm
2CE® ¢ »0® WS Beadm .

OO DOIBTNBHR O

(omessTfl@ FUTHTWST S)jeuTd6i)

(The Hon. Speaker)

gdm gom 10 -1201/2020- (1), 0o e.8.0e3. @088

®wmn.

®0 05.8.9¢3. 1688 ©vmo

(oressryifl@ Cs.LN.e16v. @rrdm)

(The Hon. K.P.S. Kumarasiri)

OO DOINBHROB, OV 0@ ydm@ 85Bw EEed®sIn
©®o Da0edd @Dl VB, eO® 88Ee®TND dd®y §
Bw a@goided 988us miy ®ed ydm O Bedmdr. @
3B O OO BB wwo DIcede ando.

OO DOIBINBHR O
(omessTLfl@ FUTHTIWST SjeuiTd6r)
(The Hon. Speaker)

@0 DO@.

2015-2019 ¢=00 83108 @Dg e, Dadnes o

s8ewiBm mOGYD @i Rs: &S
2015-20199y1b 681 euewy QFWHUL L Ui &S,
euTewflL LMHMILD HIHTCUTT HEVIUIEHET WL v

(I IEEI0)

MINISTRY OF TRADE, COMMERCE AND CONSUMER AFFAIRS
FUNCTIONED FROM 2015-2019: IRREGULARITIES

1020/2020

8. oo A®® wBdem v (06 Y8» s

ensimendsy ®nm edNDD)

(wrrsu‘uTquﬂ@ Yysgle ugglrent - wrepryuleg Urdlss uermr

Qg esrar@sTesT FIiLITSS)

(The Hon. Buddhika Pathirana on behalf of the Hon.

Premitha Bandara Tennakoon)

eDee a@isn@reesy gy YEm® - (2):

(@) (i) 82015 80 2019 ¢xfo0 SO0 508 @dge,
Dodes o Bewddm WOWD GLIBBIRW
©0D WOYHD WE gLdLDGTed »H®
»Oede;

(i) °O°® g®WLVIGWLY gusID BY GPWHDOE O
»Dede;

W5I) O EO® 6D ¢BIOsTesIe?



1507

(@ O

(if)

(iii)
(iv)

2021 58 06

oo ¢ ()8 wews? e B0 ne wGumod
@m0 EDEE 890300, B Comn eI
@ 00 ewds wumd w88 88T DD
COD BT CAD EDEE FIWDB) &I GO@B
05 ett) em® eI BOeOE ewd
0dBwd 8c2 0viBe®2 amwdmnwe WS @B
Bwo @8 mOede;

QOB FIBDD) W VITIER EDNG FIBIBBID
BBed® owvd odBusd &€ vRBed?
BBBeDwBsY mOYR WS Bed;

o000t DO, 13® enBmmOE 8¢ D Bedc;

vodd 50, J 8@ITVewsy yiew Soenmnn
8¢ mosTesie;

@WBYBYS D@0 @O wwidd esiOsTense?
(8) oeded»d,d osie?

AUTSH%H JewdFenrds Csl L ailerr:

(s O

(i)

2015940 et Gmridasd 201990 oy er@H
auemy GEwpul L. euigss, eurewilu  LHMID
BISTCOUTT SeVISUVEHET HewLodals GlLmmilienL
audlss  gewwIFTHealledr GLwTSST  WwWTeeu
GTEITLIENS 1| LD;

STeuTLILIL L

GupLy  gewwddsst  Hipd

BImisuesTBIGeNeiT GILIWITHET WTemel 6TTLIENSU|LD;

Sjeui @)FFemuds@ yplaliiurymr?

(=) O

(i)

(ii)

(iv)

Cup@diiL (1)@ @Mil il Hsirer
STOLILEGSIUD gl HMey Crdhs ailhusnerds
Fn L (HSSTLISTID,  UHTWMIGSLILIL L. UBIGT
LHmID o L Opea)s
FhisBIG6TeTTe)  CUenTlouriLBFSTD  6uidhsHs
BnIUSTBISEhSGHS Chemeuwimesr GCLITHLBemar
@nEGwsl CFismsuils) evevg 2 6THTLH
Faluflsv QFiienSuilv
Uestupmiiu’ (Hsirer BLOIGEHNS  (LPeHMSH6IT

FO\HTF LVBBTE G

Q& reirauesTey

WITEM6) 6TEITLIEHSU|LD;
Cup@mlii B MIGUEITIRILS 61h L1
QurdLener @mab@wg CFismasuiled 6LV
2 grpri () FHluiled Ce:mereustrey CFiienHuilsv
QeusflliLienL_dgeiTemLo GuesriiLL_(peirengm
STEITLIGN S 1UL|1D;

@TCmed, gCHemd (WPwMCEHBH )L G
MITENS T 6TETLIENSU|LD;

Cwefled, H OBTLTUTS  (PLYsHLOWITET

SHEMTHS TS HL_SSLILIMHILOT 6TTLIENSUJLD;

e @)FFemud@ pleiliumyr?
(@) @)sar@mev, eysvr?

asked the Minister of Trade:
(a)  Will he inform this House-

(M

(ii)

the names of the Ministers in charge of the
then Ministry of Trade, Commerce and
Consumer Affairs from the years 2015-
2019; and

the institutions that belonged to the said
Ministry?

1508

(b)  Will he also inform this House -

(i) the methods adopted during the period
referred to in (a) (i) above, in importing or
purchasing locally the stocks of goods
required for outlets run by the Co-operative
Wholesale Establishment, Lanka Sathosa
Limited and Co-operative Societies;

(i) whether transparent procedures had been
adopted in importing or purchasing locally
the stocks of goods for the above
institutions;

(iii)  if not, whether any irregularities had taken
place; and

(iv) if so, whether a comprehensive audit is
conducted in that regard?

(¢) Ifnot, why?
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(The Hon. (Dr.) Bandula Gunawardana - Minister of Trade)
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Question put, and agreed to.

Bill accordingly read the First time, and ordered to be printed.

The Bill stood referred, under Standing Order No. 52(6), to the
Minister of Health for report.
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Oros sos emy®smxy. Hon. Deputy Speaker, for a
considerable period of time, it has been acknowledged
that the fines pertaining to the violation of the provisions
in certain Acts and Ordinances are totally inadequate to
deter such violation. Therefore, one of my predecessors,
in fact, had appointed a committee in the past to study it.
So, it is appropriate to make recommendations to increase
the fines imposed on penalties in certain Acts and
Ordinances.

Sir, what is important is, Article 11 of the Constitution
of Sri Lanka provides that “No person shall be subjected
to torture or to cruel, inhuman or degrading treatment or
punishment”. Act No. 22 of 1994 was enacted by
Parliament, by this House, to give effect to the

Convention against Torture and Other Cruel, Inhuman or
Degrading Treatment or Punishment, which is an
international Treaty. Sri Lanka follows zero tolerance in
respect of torture and other cruel, inhuman or degrading
treatment or punishment. Therefore, increasing the fines
provided for offences under the Act to a realistic level
would ensure Sri Lanka's commitment against torture and
other cruel, inhuman or degrading treatment or
punishment and would also be a guarantee for basic
human rights. It is important that we understand that 99
per cent or more than that of the law enforcement
authorities including the officers of the police and others
are doing a great job. They respect the rule of law and
human dignity. But, there are a few elements which have
created a very bad image for the country and a very bad
name for us, as a result of which we have been asked to
respond to all these things at various international and
local fora.

Everyone's life matters; everyone's dignity matters;
everyone should be treated equally, and therefore, it is
important that no one should be allowed to treat any other
human being, as a citizen of this country or otherwise, in
a degrading manner. So, in order to deter that practice,
we are proposing to increase the fine from Rs. 50,000 to
Rs. 200,000 so that it would work as a deterrent to people
who are willing or attempting to violate the law and act
against the Constitution of this country.

Then, Sir, there is another important Order I want to
present today.
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Order, please!
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Question put, and agreed to.

DGO 00 Bewlehs Hremn® Geuomewssy o=
Howsy, @0 3.8 SEE@zyz P99 8632290369 Ses.
YSITLID S, LOTsvITLILO) S Ly lF FLITBTUWIST
YSBTTFTG B 0TIy YHVGs), 1oTTLILG FEhgSey TSI omeiTT

Y uiFHeT

YU 6T BENCVEHLD 61 G5 T 56T
Whereupon THE HON. DEPUTY SPEAKER /eft the Chair,
and THE HON. SANJEEVA EDIRIMANNA took the Chair.
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Hon. Presiding Member, it is important to mention
that there were a number of decisions taken by us during
the last few months in order to activate the reconciliation
process and to speed it up. In order to do so, we need to
empower various institutions and several bodies. There
are three main institutions. One is, ONUR - the Officer
for National Unity and Reconciliation. We have
empowered that institution though it was brought about
by the previous Government. Contrary to their
expectations - they thought that we would do away with it
- we have empowered it. We will continue to empower it
so that we can build national unity and reconciliation.

The second institution is the Office for Reparations.
As we all know, it is an institution which succeeded the
entity called REPPIA. The REPPIA was established after
the 1983 riots to pay compensations for the people who
were affected by it. So, the Office for Reparations
continues to perform a great service in that regard and has
been paying certain amounts to the affected. Not only
that, they continue to pay financial reperations and we
have empowered them. We have retained the same office-
bearers who have been there until their period is over.
They are doing a good job. We want to continue with that
so that whoever who have been affected by various
conflicts in various parts of the country would
immediately be paid their reparations and whatever dues
they ought to be paid.

In a similar way, the Government and the Cabinet of
Ministers took a policy decision that the Office on
Missing Persons should also be strengthened and
empowered to do their job because we cannot allow
people to go on missing forever. We understand that there
are parties who are interested in naming and shaming our
country, coming out with totally fabricated or fake
figures to say that thousands of Sri Lankans - different
numbers like 20,000 or 30,000 are being given - have
gone missing. So, what we are interested in is to show
how many people have actually gone missing from 2009,
to trace them, to reduce their numbers and to bring a
finality to that. If somebody had actually gone missing,
then we have to issue a death certificate for him or
recommend his family to be paid compensation. We have
to come out with a realistic number. Accordingly, it is
important that we empower these institutions.

It is in line with that that we have appointed a new
team of office-bearers to man the Office on Missing
Persons. The Chairman of that Office resigned and the
other office-bearers concluded their term. Thereafter, a
new team of office-bearers has been appointed. In terms
of the Act, their remunerations, facilities and benefits
should be approved by Parliament. We have produced
those to the Judicial Oversight Committee and they have
gone through and approved those. I will be producing
those to the House, bringing those on par with the
payments made to the Members of the Office for
Reparations.

I invite all the Members of this august Assembly to
also look at the Bills taken up today - the Code of
Criminal Procedure (Amendment) Bill and the
Convention Against Torture and other Cruel, Inhuman or
Degrading Treatment or Punishment (Amendment) Bill -
and give their concurrence to get them passed along with
the Order under the Code of Criminal Procedure (Special
Provisions) Act and the Revision of Salaries and
Allowances accorded to the Members of the Office on
Missing Persons. We are in the process of rolling out
several amendments and implementing a reform process
to strengthen several institutions coming under the justice
sector. So, all these are part of that process.

May I know how many minutes more I have, Hon.
Presiding Member?
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(The Hon. Presiding Member)
You have 11 minutes more.
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Before he nominates a Bench, at least he must
mention it and then see to it that this sort of thing does
not happen in a habitual fashion. Now, four Judges of the
Supreme Court have recused themselves from the case
relating to the Hon. Rishad Bathiudeen. The Hon.
Bathiudeen has been under detention for 73 days. His FR
case has been postponed on several occasions on this
basis alone. So, it is a serious injustice to him. Therefore,
the Hon. Chief Justice must be made aware that before
nominating a Bench, at least he must find out whether
there is any reason for the said judges to recuse
themselves from the case. This should not happen
because it is unnecessarily creating suspicions. As you
said, none of us are alleging that there was some
interference, but there is an assumption arising out of it.
Because of the nature of the case, since he is a senior
politician, this has to be avoided. Therefore, the Chief
Justice had better be advised, at least before nominating
judges, to make sure that they would not recuse
themselves in this fashion, one after the other
continuously, finally resulting in serious injustice to the
detainee.

Thank you.
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Hon. Minister, would you like to reply?
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Hon. Member, I also read about that only in the
newspapers. | can only convey the concerns expressed by
this House. Other than that, I have no power to interfere
with it and give directions. But, certainly, there is a
concern, I agree with you.
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Hon. Presiding Member, I am taking two more
minutes.
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Sir, I rise to a point of Order.
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(The Hon. Presiding Member)

Hon. Member, you have exceeded your time. So,
please wind up.
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Sir, I rise to a point of Order.

Sir, whatever time the Hon. Lakshman Kiriella takes
must be from the SJB Members of Parliament, not from
the other parties in the Opposition.
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Whereupon THE HON. SANJEEVA EDIRIMANNA left the Chair

and DEPUTY CHAIRMAN OF COMMITTEES [THE HON. ANGAJAN
RAMANATHAN] took the Chair.
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(The Hon. Deputy Chairman of Committees)

Hon. Member, please continue.
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(The Hon. Deputy Chairman of Committees)

The next speaker is the Hon. M.A. Sumanthiran. You
have 18 minutes.

[1.33 p.m.]

®©0 98.8. ®sIBSsT Swmo

(LomevorLyLll@ 6TiD.6T. &0 reir)

(The Hon. M.A. Sumanthiran)

Thank you, Hon. Deputy Chairman of Committees,
for the opportunity to speak a few words at this very
important Debate when the Hon. Minister of Justice has
presented to the House Bills to amend the Code of
Criminal Procedure Act and the Convention Against
Torture and Other Cruel, Inhuman or Degrading
Treatment or Punishment Act, a certain Order and another
Motion for approval. I must thank the Hon. Minister for
remaining in the House after presenting these Bills and
listening to the various comments that are being made on
those. The Bills that have been placed before the House
are very, very important and serious in nature. We
welcome what we see in both the Amendment Bills and
one Bill seeks to make it obligatory on magistrates to visit
police stations. If I heard the Hon. Minister right, it is not
just the police stations, but also other detention centres
that they should visit to examine and see whether the
detainees are properly treated, particularly with a view to
ensuring that there is no torture and other cruel, inhuman
or degrading treatment meted out to them.

So, on paper, it is a good move. But, one wonders why
this window dressing is being made now. Any of us, who
are aware of the actual situation with regard to torture in
this country, would wonder why this Amendment is being
placed today. So much for shouting from the rooftops that
we are protecting our sovereignty, we are not bowing
down to international pressure and all of that, but all of
these facades are being built and I do not know who you
are trying to fool. The Convention Against Torture and
other Cruel, Inhuman or Degrading Treatment or
Punishment Act was passed in 1994 and we have various
researches that had been made with regard to the efficacy
of this Act. Twenty Six years of this Act has seen just
nine convictions, six of which are under appeal. A very

recent research publication by the Law & Society Trust
states that there were only 47 prosecutions, less than 0.1
per cent of the complaints that had been made. One
knows that even the complaints are only about 10 to 20
per cent of the actual happenings. For various fears - fears
of reprisals, of further mistreatment, of family members
being put in jeopardy and all of those - only about 10 to
20 per cent actually make the complaints and I just
worked out the figures.

This Act, in operation, has been a dismal failure. A
very generous calculation will show that only 0.06 per
cent of the complaints result in any conviction. How is
that to be compared with Article 11 of the Constitution?
Articles 10 and 11 of the Constitution are two provisions
that cannot be abridged, that cannot be restricted, not by
law, not by anything. But, we have a situation in this
country where, time and again, we had judgments from
the Supreme Court, finding police officers guilty of
torture. There are judgments written. The Hon. Minister
of Justice, being a lawyer, knows that very well, that
every single volume of the New Law Reports has
judgments of the Supreme Court, finding police officers
guilty of the most inhumane methods of torture, but they
are not brought before court.

You have this Act to show people around the world
that torture is an offence. Today, you are even enhancing
the fine. What for? You do not prosecute them. Why did
you waste this paper to put it before Parliament? You do
not prosecute them. This is to show others. That is why I
called it a window dressing. Already, for over 100 years,
the Prisons Ordinance requires the magistrates to visit the
prisons. Do they do that? When was the last time a
magistrate visited a prison? I am asking this question
from the Hon. Minister - you may put it here, making it
obligatory and that is salutary - how are you going to
enforce this, requiring a magistrate to visit police stations
and other detention centres? Is there a mechanism here to
do that? No. There is no mechanism. You already had that
requirement for 100 years - I have known one or two
conscientious magistrates who have gone and visited
prisons - but they do not do that. Monthly, they must do
that. But, they do not do that. And everyone knows that
there is no mechanism to enforce that. But, even if you
have a mechanism to enforce that, if the magistrates are
not conscientious enough to do what the law has required
them to do, can you, by force, have them do that? No, you
cannot.

Once the UN Special Rapporteur on Torture - I
remember his name very well, Manfred Nowak - who was
an expert in the field came and visited places of detention.
You must read his Report. I think the Report came about
15 or 20 years ago, but it is still valid because he visited a
particular place and then, later in the afternoon, he visited
that place again and found that people who were not there
in the morning were there in the afternoon. He put it all
down because those who had been tortured had been
taken away and hidden when he went there announced.
So, he went unannounced in the afternoon and found
them. All of those facts are there. Later, there was another
Rapporteur, Méndez, who had given another Report. You
allow them to come to this country because you want to
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show the world that you are open, that there is no torture.
Sri Lanka is one of the worst countries for torture by the
police. I am happy that the Minister of Public Security is
also present here now. We are one of the worst countries.
So, you can say this; you can present this. I heard the
Minister of Justice say that buildings are the hardware and
the laws that we are passing are the software, and he
thinks that that is complete. But, where is the delivery?
You have made the computer and you have programmed
it, but it does not work. It does not work; even power does
not come to your computer with that hardware and
software. It is broken. Your whole system, insofar as
torture is concerned, is broken and you cannot fix it by
passing these laws.

Then, a word about the Prevention of Terrorism Act.
Torture, in this country, became an epidemic because of
the provision in the PTA that allowed confessions made
to police officers as admissible evidence. That is how
torture became endemic and that is also how the police
officers lost their ability to investigate offences. They no
longer had to investigate offences; that skill disappeared
long ago. All you had to do was to beat up a fellow or do
worse and get his signature. Then, you solved the crime. I
have demonstrated that and I do not want to repeat it. [
have given stories after stories after stories where crimes
are supposed to have been solved. Because you have a
confession, you convict the wrong person, but what is
dangerous in that is that the real culprit is still roaming
free, he is still out there on the street. That is what is
dangerous about this. If you are only concerned about
national security, as you say, your national security is
gone because the one who actually committed the crime is
out there and you have caught somebody else, got a
confession and put him behind bars. So, not just from the
human rights point of view, not from the human dignity
point of view, even from your avowed national security
point of view, it is a dismal failure.

Sir, the European Union has passed a Resolution that
they are withdrawing the GSP Plus. Why? Because in
2017, a guarantee was given by the then Government that
they would repeal the PTA and replace it with another
law that is compliant with international human rights
standards. Some effort was made. When they came up
with the CTA, I was the first person to publicly announce
that it was worse than the PTA. Subsequently, it came
before various Parliamentary Committees. Your
Representatives also came to see whether it was
complaint and we worked on it and various amendments
were brought in. It was not perfect, but it was one
hundred times better than the PTA that you have. I repeat,
it was one hundred times better than the PTA that is still
in our statute books. But, unfortunately, it was not passed
because several of our civil society people thought that
we must only have a perfect law. So, we now have the
PTA because we could not have the perfect law. There
were shortcomings in that, but it was far better. The Hon.
Lakshman Kiriella ~ mentioned certain  matters.
Confessions cannot be admissible. In our country, in this
culture, confessions made to a police officer cannot be
admissible; preventive detention cannot be permitted
except for a very short period of time and with judicial
supervision.

There are numerous issues with regard to the PTA.
Hon. Minister, I can tell you very responsibly that you
cannot amend the PTA; you have to repeal the PTA.. The
whole basis, the foundation of that law is flawed. I have
said this several times. It was brought in just for six
months and still bears that name "(Temporary Provisions)
Act" brought in 1979. So, you have to repeal it.

We also agree that all the countries in the world have
laws to deal with terrorism. We do not say no to that. I
agree with you that there has to be a balance, but that
balance has to be struck properly. You cannot have
Article 11 in our Constitution and then allow even one
person to be tortured. I agree with you on that. It is not
the numbers, but you did speak about numbers, about the
disappeared and I heard you also say that people are
making allegations that thousands of people have gone
missing. People are not making allegations, your own
Government-appointed Commissions have said so. Leave
aside what we say, your own Commission, the
Paranagama Commission says that it is more than 20,000
people. What have you got to say about that? Your own
Commission, the Udalagama Commission, with regard to
just the two matters that they inquired into - the deaths of
the 17 aid workers in Mutur and the five students in
Trincomalee - had said that. Your own Commission, the
LLRC - all those three Commissions were appointed by
the then President Mahinda Rajapaksa - had said that the
persons who had surrendered to the security forces at the
end of the war have gone missing. They have given the
number: 3000 odd persons. Those are your own
Commissions. We have nothing to do with those
Commissions.

When your own Commissions had said tens of
thousands of people have gone missing and not one has
been traced so far, not one has been prosecuted for that,
what is the point in saying people are saying so? You
have said it; you have admitted to it. Why can you not
investigate one case? Eleven young people were abducted
by personnel of the Navy in Colombo, not because they
were involved in anything, but for ransom. Senior naval
officers were involved in that. You interfere in that; you
go after investigating officers in that case; you waylay
that case and then, you preach sanctimoniously here that
this Government will protect the dignity of everyone.
How do you make these ends meet then? If you are
sincere - | am saying with all sincerity that you are not
sincere and this is just window dressing for the European
Union - it is too late. I want the European Union and the
entire world to know that this is just eyewash, a very
weak and feeble attempt by this Government to try to
show that they are international human rights compliant.
That will not work. Unless you make a genuine turn, you
will not succeed in this false effort of yours.

Thank you.

@0 Beadts 0% 891sBn®)
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(The Hon. Deputy Chairman of Committees)

Next, the Hon. John Seneviratne.
minutes.

You have 13
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Sir, how many minutes more do I have?
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You have eight more minutes.
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(The Hon. Deputy Chairman of Committees)

The next speaker is the Hon. Vijitha Herath. You have
eight minutes.
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(The Hon. Deputy Chairman of Committees)

Next, the Hon. (Dr.) Suren Raghavan. You have 13
minutes.

[2.10 p.m.]
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(The Hon.(Dr.) Suren Raghavan)

Thank you, Mr. Deputy Chairman of Committees.
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Sir, according to Thirukkural 111, justice is good only
when it acts impartially regardless of human-made
differences.
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Sir, the rule of law is the cornerstone of contemporary
constitutional democracy, as you agree with me. Its role
in cementing the recent transaction all over the world is
understood, particularly bringing those dictatorial States
of the former Soviet Union to democratization in the new
process. Those countries kept the rule of law as their
compass, as their mind for directional pathfinding in how
they would transit and transform their own society. In the
absence of the rule of law, contemporary constitutional
democracy would be impossible. Beyond that, however,
it is not clear what precise characteristics the rule of law
must possess to help sustain constitutional democracy.

Therefore, I welcome the Hon. Minister of Justice.
He, being a "minority", as this country calls them -
possibly his community has faced violence and the most
number of cases of human rights violations as much as
the community that I represent did - took the chance, the
opportunity and the space he has to bring forward these
transforming changes.

As great Prophet Isaiah says, learn to do good; seek
justice; correct the oppression; bring justice to the
fatherless and plead the case of widows.
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(The Hon. Deputy Chairman of Committees)

Next, the Hon. (Mrs.) Thalatha Athukorala. You have
ten minutes.

Order please! Before she starts, will an Hon. Member
propose the Hon. Isuru Dodangoda to the Chair?
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The Hon. Dayasiri Jayasekara - State Minister of Batik,

Handloom and Local Apparel Products)

Sir, I propose that the Hon. Isuru Dodangoda do now
take the Chair.
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Question put, and agreed to.
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Whereupon THE HON. DEPUTY CHAIRMAN OF COMMITTEES
lefi the Chair, and THE HON. ISURU DODANGODA took the Chair.
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The Hon. Dayasiri Jayasekara - State Minister of Batik,

Handloom and Local Apparel Products)
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Hon. Presiding Member, we are trying to pass some
of these Legislations today as an attempt to improve our
criminal justice system when it comes to the liberty of the
individual. Today, this afternoon, the Hon. Minister was
heard to say that the Government follows a policy of zero
tolerance against torture. These are all very pious words;
these are all, I would say, utopian dreams. To make it a
reality, there needs to be a paradigm shift in the manner
in which we administer our criminal justice system. It is a
known fact that torture is an endemic problem in the
culture of policing in this country.

Together with that comes the need to have a relook at
the Prevention of Terrorism Act. Several speakers before
me had talked about the Act itself being a very temporary
one when it was enacted way back in 1979. But, in its
implementation, we have found that it had paved the way
for terrible abuse of suspects in custody, particularly
when it comes to torture. Torture is not simply physical



1569 208Ee@xInd 1570

[0St 685 wBO ®wmno |

torture. What about the mental trauma that you subject an
individual when you subject him to administrative
detention without any judicial supervision for months on
end? For almost one and a half years, you can keep
somebody incarcerated without any judicial supervision.
So, it is a very draconian piece of legislation which must
be revised and we must bring an end to this endemic
culture of torture. Arbitrary detention finally ends up in
facilitated torture; you facilitate torture by arbitrarily
detaining somebody. We have several such people in such
detention centres in several places of this country.

Then, I would quote here what the United Nations
Special Rapporteur on the Promotion and Protection of
Human Rights and Fundamental Freedoms while
Countering Terrorism said in 2017:

113 ,.it _H
That is, the Prevention of Terrorism Act.

"- has fostered the endemic and systemic use of torture. Entire
communities have been stigmatized and targeted for harassment and
arbitrary arrest and detention.”

We saw what happened after the Easter Sunday
attacks. Almost 2000 to 3,000 Muslims were arrested en
masse and detained. Subsequently, over a long period of
time, one by one, several got released. There are 200
others in custody. Among those are some young people
who have even got university entrance; some have even
got entrance to the Medical College and there are also
engineering students under custody. If there is substantial
evidence, bring those young people before the court of
law and charge them. But now, you are adopting another
procedure which some dictatorial, despotic countries have
adopted. That is, to set up detention centres where you go
with a de-radicalization programme. You have already
published a Gazette, but there are certain anomalies in
that. If you want to de-radicalize somebody, first produce
the evidence before a judge and show why he had been
held in custody, why he should be de-radicalized and
what are the reasons for that.

You also use various other provisions. About several
other notable detainees, we have talked several times.
Against Mr. Hejaas Hizbullah, a young lawyer who has
been detained for a long time, now you have decided to
file a case under hate speech provisions of the ICCPR
Act. Up to now, you have only been able to do that. And
you have known to have tortured and pressurized
witnesses to incriminate him saying that he took part in
various radicalization classes, all of which has a figment
of the imagination of some of those people who have
other vested interests to achieve. So, the abuse of these
provisions have finally resulted in the European Union
looking at it in a roundabout way, bringing some
economic sanctions. When I say economic sanctions, the
Preferential Tariff Arrangements are in danger today
because of our attitude towards the people who are under
custody.

Then, you go and pardon 16 detainees who were held
under the PTA, and under that pretext, you slowly also
pardon a murder convict to appease one of your
supporters who has a very popular TV station, who has
been singing your hosannas for several years now and
who was responsible even to bring you to power. There
are two specific TV stations which have been amply
rewarded by several means.

Some are also being awarded tenders to buy rapid
antigen test kits and all sorts of things. So, these things
are happening. These things are being monitored and
looked at. If you look at what is happening in the outside
world today, it is very obvious that the Government is
becoming unpopular by the day. So, you need all these
friends who run electronic media to boost your sagging
morale. So, what do you do? You go and pardoned 16
PTA detainees along with another person whom you have
pardoned when he had been under the death sentence
confirmed by five senior Judges of the Supreme Court.
That is a very cynical move. It is seen as a cynical move
for nothing else because most of those 16 detainees had
been under detention for more than 10 years. Some of
them, even if they were convicted, would have already
served the sentence, having been there for so many years.
So, such cynical moves will be laughed at by the
international community. We have already invited a lot of
wrath from well-meaning friends among the international
community.

Now, let me also move on to some of the other issues.
Particularly the Criminal Investigation Department, the
Attorney-General’s Department, all these departments are
those which had a certain sense of pride in their work.
They were seen as very independent institutions. But,
because of unnecessary politicization and pressure, they
are seem to be losing their independence.

You appoint a Presidential Commission on Political
Victimization and some of the Commissioners are
instructing the Attorney-General’s Department to
discontinue cases which have already been filed in courts
and which are in the process of being heard. The
Attorney-General openly comes and protests about that.
You are also blaming and passing strictures on members
of the Attorney-General’s Department who have
sincerely done their duty and work. So, such is the
attempt that is causing all these problems for us in the
international arena. Therefore, we need to have a relook
at all these things; we need to have some reform in these
areas. Particularly, I would urge the Hon. Minister to look
at the so-called de-radicalization Gazette and the manner
in which it is going to be implemented. I saw that you
have enlisted some Muslim theologians and learned men
to de-radicalize those young detainees. By doing such a
programme without sufficient evidence against them, you
will only radicalize them rather than de-radicalizing. That
is what I feel. Therefore, these matters have to be looked
at with a different approach and then some of these issues
need to be corrected.

I would also talk about the Office for Reparations.
The Hon. Minister said that it was a substitute for
REPPIA. Now, there are several compensation issues
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pertaining to the Digana riots, the riots in Ampara and the
riots in the Kurunegala District, for which large amounts
are still to be doled out. Therefore, those people who have
suffered serious property damage have to be
compensated. I hope the Government will look into it and
have those matters also attended through the Office for
Reparations very soon.

Thank you.
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(The Hon. Presiding Member)

The next speaker is the Hon. Jayantha Weerasinghe,
PC. You have 13 minutes.
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conditions during such period. But, of course, as of now,
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Hon. Minister, as you know, there has been a press
release in the media these days about the Quazi Court. I
do not know whether you are the Cabinet Minister in
charge of law and order. Even the Muslim law comes
under your Ministry. You have appointed a Committee
for Muslim law reforms. The Committee has already
handed over all Muslim law reforms - [Interruption)
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Hon. Presiding Member, I thank you for giving me
some time to make a few comments on these Items taken
up for debate today.

I would like to mainly restrict my comments to the
OMP - the Office on Missing Persons. Initially, I would
also like to welcome the Bills brought in to amend the
Code of Criminal Procedure (Special Provisions) Act and
the Convention Against Torture and other Cruel, Inhuman
or Degrading Treatment or Punishment Act. Those are, no
doubt, forward-moving steps. But, as several Members of
this House, primarily from the Opposition, have
repeatedly stated, I think implementing these laws is a
crucial matter, which, I am sure, the Hon. Minister of
Justice is fully aware of. This is a country which has a
legacy of passing the Seventeenth Amendment to the
Constitution, which is the supreme law of the country,
and never implementing it when it came to the
appointment of the Constitutional Council. At that time,
there was a different President and she herself was
involved in bringing the law, but eventually, never
appointed that Constitutional Council. That was an
Amendment brought to the supreme law of this country,
supposedly the Constitution. So, I think there is a valid
point made by the Opposition Members with regard to
implementing these Amendments. The legacy that this
country has created, I think, is appalling on that matter
and as a result, there is great doubt with regard to the
credibility of the entire judicial system.

Apart from those comments, I would like to talk about
the Office on Missing Persons. Sir, the Office on Missing
Persons and the Office for Reparations were created
consequent to Resolution 30/1 passed in the UN Human
Rights Council. That was a Resolution which was brought
with the consent of the previous Government. Whilst the
present Government vehemently criticized Resolution
30/1 and called it a “treacherous act”, we, on the other
hand - I am someone who goes to the Human Rights
Council sessions as often as possible - criticized it as a
complete betrayal of the victims. A country-specific
Resolution was primarily mooted on the grounds that
heinous crimes had taken place and accountability was
required.

Instead of accountability being looked at, the previous
Government managed to succeed, in my view, in actually
getting Sri Lanka out of the clutches of the need for
accountability by showing ancillary matters and fringe
issues as progress. One of those was the Office on
Missing Persons. There is a procedure within the UN
Human Rights Council and also within the UN structure
itself that whatever decisions taken should be victim-
centric, that victims must have confidence in the process
because if you do not have the confidence of the victims
on board, they are not going to cooperate with whatever
steps that are taken. The Office on Missions Persons was
created when the victims had given so many
recommendations and none of those recommendations
were taken by the previous Government, but were ignored

in creating the Office on Missing Persons. The victims or
the forcibly disappeared people have repeatedly
complained that there is no credibility with regard to this
Office. Let me just very briefly quote some of those
complaints that they have, in fact, put forward in writing.

“How do you expect OMP to bring justice to us, when OMP Act
Section13(2) mentions that the findings of the OMP could not be
used in any civil or criminal cases for seeking justice?

There is no transparency adopted in the selection of the
Commissioners for the OMP. Selections were made by the
Constitutional Council in which Sinhala politicians are also
members, who repeatedly said that they will not allow any members
of the security forces to face justice. Can OMP guarantee that
alleged perpetrators will be brought to justice?

Out of the seven Commissioners is a former senior security force
officer. How can we go and seek justice from him? Can OMP take
steps to remove him as its Commissioner?”

So, like that, they have listed so many valid doubts.
Today, the victims or the forcibly disappeared in the
North and the East - the Tamil victims - do not in fact
have confidence in the OMP or in the Office for
Reparations and are boycotting them. A vast majority of
victims refused to go before the OMP. It is in that
backdrop that the OMP was approved by the previous
Government in this House and it is for that reason of
window dressing, just to show the international
community "some progress is being made", that these
Offices were created and thereby, the previous
Government managed to prolong the question of
accountability for six years without any progress being
made at all. Therefore, Sir, it is not surprising that the
only Offices that this Government is willing to hold on to
are the OMP and the Office for Reparations, which were
created by Resolution 30/1. I think it is tragic, Sir, that we
still, 12 years after ending the war, cannot understand that
grave crimes had been committed against ordinary people
and that it is the duty of the State to protect its people. If,
in fact, those crimes had been committed by the armed
forced, then those must be prosecuted. Even 12 years
after the war, knowing fully well that crimes have been
committed - these are responsible members who are
holding office today - simply refusing even to go into it, I
think, clearly shows how tragic this country is and quite
honestly, for as long as this culture continues, we only
create a perpetuated system of impunity.

Thank you.
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Question put, and agreed to.
Bill accordingly read a Second time.
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Resolved:

"That the Bill be referred to a Committee of the whole Parliament."
- [The Hon. M.U.M. Ali Sabry]
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Considered in Committee.
[THE HON. SPEAKER in the Chair.]
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Clause 1, ordered to stand part of the Bill.
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Clause 2, ordered to stand part of the Bill.
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Clause 3, ordered to stand part of the Bill.
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Enacting Clause and Title ordered to stand part of the Bill.

Bill reported without Amendment.
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Sir, I move,

"That the Bill be now read the Third time."
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Question put, and agreed to.
Bill accordingly read the Third time, and passed.
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CONVENTION AGAINST TORTURE AND OTHER
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Order for Second Reading read.
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Question put, and agreed to.
Bill accordingly read a Second time.
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Resolved:
"That the Bill be referred to a Committee of the whole
Parliament."” - [The Hon. M.U.M. Ali Sabry]
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Considered in Committee.
/THE HON. SPEAKER in the Chair.]
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Clauses 1 to 3 ordered to stand part of the Bill.
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Enacting Clause and Title ordered to stand part of the Bill.

Bill reported without Amendment..
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Question put, and agreed to.
Bill accordingly read the Third time, and passed.
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And it being past 5.30 p.m., THE HON. PRESIDING MEMBER
adjourned Parliament without Question put.

Parliament adjourned accordingly at 5.45 p.m. until 10.00 a.m. on
Wednesday, 07th July, 2021.
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NOTE

Corrections which Members suggest for the Final Print of their speeches should be clearly marked in their copy and
sent to the Editor of HANSARD within two weeks of receipt of the uncorrected copy.
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